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U.S. Customs Service 


Treasury Decisions 


(T.D. 89-49) 


STATEMENT OF POSITION 
CUSTOMS BROKERS’ DUTIES AND RESPONSIBILITIES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Statement of position. 


SUMMARY: A question has been raised concerning a Customs bro- 
ker’s liability under section 641 of the Tariff Act of 1930, as 
amended, (19 U.S.C. 1641) if he or she fails to timely submit docu- 
ments required under the Customs Regulations. As an example, a 
broker secures release of cargo for his client under a CF 3461, in 
the client’s name and under its bond as importer of record, but 
when the time to submit the entry summary documentation (CF 
7501) and estimated duties arrives (10 business days following re- 
lease pursuant to 19 CFR 142.12(b)) the client has not yet forwarded 
funds to cover the transaction. The broker does not file the entry 
summary documentation or deposit estimated duties until funds 
have been received after the due date specified in the Customs Reg- 
ulations. The broker’s position is that any liability for late filing of 
the entry summary documentation is to be borne by the importer 
under whose bond the cargo was released. Customs disagrees. Al- 
though the broker was acting as an agent for his client and pursu- 
ant to 19 CFR 142.15 the client’s bond will be liable for liquidated 
damages for untimely filing, the broker has a responsibility to time- 
ly file the entry summary documentation and may be liable for 
monetary penalties for the following reasons. 

19 U.S.C. 1641(b)(4) requires that “‘a customs broker shall exercise 
responsible supervision and control over the customs business that 
it conducts.” 19 U.S.C. 1641(d)(1XC) provides that a monetary penal- 
ty may be imposed if it is shown that a broker “has violated any 
provision of any law enforced by the Customs Service or the rules or 
regulations issued under any such provision.” Under the factual sit- 
uation presented, the broker has the ability to timely file the re- 
quired CF 7501 but refuses to do so. Clearly he has violated Cus- 
toms Regulations. Notwithstanding these specific provisions, Cus- 
toms views licensed brokers as having responsibilities over and 
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above those owed to their clients. By undertaking the filing of an 
entry, the broker establishes an obligation to complete the transac- 
tion by timely filing the summary documentation and estimated du- 
ties and taxes. There are, of course, cogent reasons for not doing so 
at times, for instance where the client has not furnished the infor- 
mation necessary to prepare the summary documentation, or re- 
garding the payment of estimated duties and taxes, where funds are 
not forwarded. However, where the broker holds the summary “hos- 
tage”, as in the factual situation described earlier, he has not acted 
responsibly in the conduct of Customs business. 


Dated: April 20, 1989. 


D. Lynn Gorpon, 
Assistant Commissioner, 
Office of Commercial Operations. 


(T.D. 89-50) 
FOREIGN CURRENCIES 


QUARTERLY RATES OF EXCHANGE 


The table below lists rates of exchange, in United States dollars 
for certain foreign currencies, which are based upon rates certified 
to the Secretary of the Treasury by the Federal Reserve of New 
York under provisions of 31 U.S.C. 5151, for the information and 
use of Customs officers and others concerned pursuant to Part 159, 
Subpart C, Customs Regulations (19 CFR 159, Subpart C). 


Quarter beginning: April 1 through June 30, 1989. 


US. 
Name of currency dollars 


$0.825000 
0.075514 
0.025374 
N/A 
0.840407 
0.267996 
0.136426 
0.235849 
0.157456 
0.531208 
0.128403 
0.064020 
N/A 
1.417000 
0.000724 
0.007573 
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ForEIGN CUuRRENCIES—-Quarterly rates of exchange April 1 through 
June 30, 1989 (continued): 


Malaysia $0.364033 
N/A 
Netherlands i 0.470965 
0.614200 
0.146413 
Philippines N/A 
0.006439 
Republic of South Africa 0.390625 
Singapore 0.509814 
Spain 0.008518 
Sri Lanka 0.029483 
0.156250 
0.606244 
0.039139 
United Kingdom 
Venezuela 


(LIQ-03-01 S:COM CIE) 


Dated: April 12, 1989. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 89-51) 
FOREIGN CURRENCIES 


DaiLy Rates For CouNTRIES NoT ON QUARTERLY List FoR Marcu 1989 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 
5151, has certified buying rates for the dates and foreign currencies 
shown below. The rates of exchange, based on these buying rates, 
are published for the information and use of Customs officers and 
others concerned pursuant to Part 159, Subpart C, Customs Regula- 
tions (19 CFR 159, Subpart C). 


Greece drachma: 


March 1, 1989 
March 2, 1989 
March 3, 1989 
March 6, 1989 
March 7, 1989 
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ForeIGN CurRRENCIES—Daily rates for countries not on quarterly list 
for March 1989 (continued): 


Greece drachma (continued): 


March 10, 1989 
March 13, 1989 
March 14, 1989 
March 15, 1989 
March 16, 1989 
March 17, 1989 
March 20, 1989 
March 21, 1989 
March 22, 1989 
March 23, 1989 
March 24, 1989 
March 27, 1989 
March 28, 1989 
March 29, 1989 
March 30, 1989 
March 31, 1989 


South Korea won: 


March 1, 1989 $0.001480 
March 2, 1989 .001480 
March 3, 1989 .001479 
March 6, 1989 .001481 
March 7, 1989 .001481 
March 8, 1989 .001481 
March 9, 1989 .001480 
March 10, 1989 .001480 
March 13-17, 1989 .001480 
March 20-23, 1989 .001479 
March 24, 1989 .001481 
March 27-30, 1989 .001480 
March 31, 1989 .001482 


Taiwan N.T. dollar: 


March 1, 1989 $0.035932 
March 2, 1989 .035920 
March 3, 1989 .035907 
March 6, 1989 .035868 
March 7, 1989 .035894 
March 8, 1989 .035907 
March 9, 1989 .035894 
March 10, 1989 .035868 
March 14, 1989 .036140 
March 15, 1989 .036377 
March 16, 1989 .036576 
March 17, 1989 .036523 
March 20, 1989 036456 
March 21, 1989 .036390 
March 22, 1989 .036284 
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ForEIGN CurrENCIES—Daily rates for countries not on quarterly list 
for March 1989 (continued): 


Taiwan N.T. dollar (continued): 


March 23, 1989 
March 24, 1989 
March 27, 1989 
March 28, 1989 
March 31, 1989 


(LIQ-03-01 S:NISD CIE) 
Dated: April 12, 1989 


ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 89-52) 
FOREIGN CURRENCIES 
VARIANCES FROM QUARTERLY RaTE FoR Marcu 1989 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to 31 U.S.C. 5151, and reflect variances of 5 per cen- 
tum or more from the quarterly rate published in Treasury Deci- 
sion 89-16 for the following countries. Therefore, as to entries cov- 
ering merchandise exported on the dates listed, whenever it is nec- 
essary for Customs purposes to convert such currency into currency 
of the United States, conversion shall be at the following rates. 


Australia dollar: 


March 1, 1989 
March 2, 1989 
March 3, 1989 
March 6, 1989 
March 7, 1989 
March 8, 1989 
March 9, 1989 
March 10, 1989 
March 13, 1989 
March 14, 1989 
March 15, 1989 
March 16, 1989 
March 17, 1989 
March 20, 1989 
March 21, 1989 
March 22, 1989 
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ForEIGN CurRENCIES—Variances from quarterly rate for March 1989 
(continued): 


Australia dollar: (continued): 


March 27, 1989 
March 28, 1989 
March 29, 1989 
March 30, 1989 
March 31, 1989 


Austria schilling: 


March 6, 1989 $0.076717 
March 8, 1989 .076581 
March 9, 1989 .076278 
March 10, 1989 .076278 
March 13, 1989 .076132 
March 14, 1989 .076496 
March 15, 1989 .075945 
March 16, 1989 .075901 
March 17, 1989 .075758 
March 20, 1989 .076772 
March 21, 1989 .075850 
March 22, 1989 .976046 
March 23, 1989 .075930 
March 24, 1989 .075818 
March 27, 1989 .075472 
March 28, 1989 .075024 
March 29, 1989 .075160 
March 30, 1989 .074822 
March 31, 1989 .074963 


Belgium franc: 


March 6, 1989 $0.025740 
March 8, 1989 .025707 
March 9, 1989 .025634 
March 10, 1989 .025608 
March 13, 1989 .025575 
March 14, 1989 .025700 
March 15, 1989 .025523 
March 16, 1989 .025510 
March 17, 1989 .025452 
March 20, 1989 .025458 
March 21, 1989 .025504 
March 22, 1989 .025543 
March 23, 1989 .025523 
March 24, 1989 .025478 
March 27, 1989 .025368 
March 28, 1989 .025208 
March 29, 1989 .025259 
March 30, 1989 .025176 
March 31, 1989 025202 
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ForEicGN CurrENciIES—Variances from quarterly rate for March 1989 
(continued): 


Denmark krone: 


March 2, 1989 $0.139115 
March 3, 1989 -139315 
March 6, 1989 .138437 
March 7, 1989 .138427 
March 8, 1989 -138055 
March 9, 1989 -137608 
March 10, 1989 -137457 
March 13, 1989 .137212 
March 14, 1989 137836 
March 15, 1989 .136893 
March 16, 1989 .136846 
March 17, 1989 136593 
March 20, 1989 136454 
March 21, 1989 .136687 
March 22, 1989 136986 
March 23, 1989 .136874 
March 24, 1989 136631 
March 27, 1989 .136082 
March 28, 1989 .134953 
March 29, 1989 .135630 
March 30, 1989 -135400 
March 31, 1989 .135501 


Finland markka: 


March 6, 1989 $0.231054 
March 8, 1989 .230468 
March 9, 1989 .229885 
March 10, 1989 .229621 
March 13, 1989 .229305 
March 14, 1989 .229885 
March 15, 1989 .228912 
March 16, 1989 .228833 


France franc: 


March 15, 1989 $0.157853 
March 16, 1989 157741 
March 17, 1989 .157381 
March 20, 1989 .157456 
March 21, 1989 .157642 
March 22, 1989 .157853 
March 23, 1989 .157853 
March 24, 1989 .157679 
March 27, 1989 .157085 
March 28, 1989 .156299 
March 29, 1989 .156605 
March 30, 1989 .156031 
March 31, 1989 .156323 
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ForEIGN CuRRENCIES—Variances from quarterly rate for March 1989 
(continued): 


Germany deutsche mark: 


March 6, 1989 $0.539724 
March 7, 1989 .539520 
March 8, 1989 .538068 
March 9, 1989 .537057 
March 10, 1989 .536826 
March 13, 1989 535475 
March 14, 1989 538155 
March 15, 1989 534331 
March 16, 1989 .534188 
March 17, 1989 .533049 
March 20, 1989 .533191 
March 21, 1989 .533903 
March 22, 1989 .534960 
March 23, 1989 534331 
March 24, 1989 .533760 
March 27, 1989 531124 
March 28, 1989 .528067 
March 29, 1989 .528681 
March 30, 1989 .527009 
March 31, 1989 .527287 


Ireland pound: 


March 6, 1989 

March 7, 1989 

March 8, 1989 

March 9, 1989 

March 10, 1989 
March 13, 1989 
March 14, 1989 
March 15, 1989 
March 16, 1989 
March 17, 1989 
March 20, 1989 
March 21, 1989 
March 22, 1989 
March 23, 1989 
March 24, 1989 
March 27, 1989 
March 28, 1989 
March 29, 1989 
March 30, 1989 
March 31, 1989 


Italy lira: 


March 9, 1989 

March 10, 1989 
March 13, 1989 
March 14, 1989 
March 15, 1989 
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ForEIGN CurRENCIES—Variances from quarterly rate for March 1989 
(continued): 


Italy lira (continued): 


March 16, 1989 
March 17, 1989 
March 20, 1989 
March 21, 1989 
March 22, 1989 
March 23, 1989 
March 24, 1989 
March 27, 1989 
March 28, 1989 
March 29, 1989 
March 30, 1989 
March 31, 1989 


Japan yen: 


March 13, 1989 $0.007699 
March 15, 1989 .007657 
March 16, 1989 .007621 
March 17, 1989 .007599 
March 20, 1989 .007593 
March 21, 1989 .007617 
March 22, 1989 .007625 
March 23, 1989 .007622 
March 24, 1989 .007605 
March 27, 1989 .007536 
March 28, 1989 .007514 
March 29, 1989 .007528 
March 30, 1989 .007522 
March 31, 1989 .007532 


Netherlands guilder: 


March 7, 1989 $0.477966 
March 8, 1989 476735 
March 9, 1989 476259 
March 10, 1989 .475647 
March 13, 1989 .474518 
March 14, 1989 .476940 
March 15, 1989 473485 
March 16, 1989 .473306 
March 17, 1989 472411 
March 20, 1989 .472590 
March 21, 1989 .473149 
March 22, 1989 474113 
March 23, 1989 .473709 
March 24, 1989 .473149 
March 27, 1989 .470810 
March 28, 1989 .468077 
March 29, 1989 .468823 
March 30, 1989 467224 
March 31, 1989 .467508 
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ForeIiGN CurrENcIES—Variances from quarterly rate for March 1989 
(continued): 


Norway krone: 


March 27, 1989 $0.146199 
March 28, 1989 .145138 
March 29, 1989 .145603 
March 30, 1989 .145127 
March 31, 1989 


Portugal escudo: 


March 10, 1989 
March 13, 1989 
March 14, 1989 
March 15, 1989 
March 16, 1989 
March 17, 1989 
March 20, 1989 
March 21, 1989 
March 22, 1989 
March 23, 1989 
March 24, 1989 
March 27, 1989 
March 28, 1989 
March 29, 1989 
March 30, 1989 
March 31, 1989 


Republic of South Africa rand: 


March 1, 1989 

March 2, 1989 

March 3, 1989 

March 6, 1989 d 
March 7, 1989 .3895726 
March 8, 1989 .396354 
March 9, 1989 .3894789 
March 10, 1989 .394477 
March 13, 1989 .006503 
March 14, 1989 .006527 
March 15, 1989 .006491 
March 16, 1989 .006487 
March 17, 1989 .006475 
March 20, 1989 .392003 
March 21, 1989 .392157 
March 22, 1989 .391850 
March 23, 1989 .392927 
March 24, 1989 .392927 
March 27, 1989 .387597 
March 28, 1989 .392465 
March 29, 1989 .390625 
March 30, 1989 .390778 
March 31, 1989 .390168 
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ForeIGN CurrENcIES—Variances from quarterly rate for March 1989 
(continued): 


Spain peseta: 
March 28, 1989 
March 30, 1989 
March 31, 1989 


Sweden krona: 


March 15, 1989 
March 16, 1989 
March 17, 1989 
March 20, 1989 
March 27, 1989 
March 28, 1989 
March 29, 1989 
March 30, 1989 
March 31, 1989 


Switzerland franc: 


March 2, 1989 

March 3, 1989 

March 6, 1989 .631313 
March 7, 1989 .631512 
March 8, 1989 .630517 
March 9, 1989 .628931 
March i0, 1989 .628141 
March 13, 1989 .625978 
March 14, 1989 .628852 
March 15, 1989 .621504 
March 16, 1989 .620540 
March 17, 1989 .618047 
March 20, 1989 .619003 
March 21, 1989 .616523 
March 22, 1989 616143 
March: 23, 1989 615195 
March 24, 1989 .614062 
March 27, 1989 .609199 
March 28, 1989 .604961 
March 29, 1989 .608088 
March 30, 1989 .602954 
March 31, 1989 .601504 


United Kingdom pound: 


March 1, 1989 
March 2, 1989 
March 3, 1989 
March 6, 1989 
March 7, 1989 
March 8, 1989 
March 9, 1989 
March 10, 1989 
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ForEIGN CurRENCIES—Variances from quarterly rate for March 1989 
(continued): 


United Kingdom pound (continued): 


March 13, 1989 
March 14, 1989 
March 15, 1989 
March 16, 1989 
March 17, 1989 
March 20, 1989 
March 21, 1989 
March 22, 1989 
March 23, 1989 
March 24, 1989 
March 27, 1989 
March 28, 1989 
March 29, 1989 
March 30, 1989 
March 31, 1989 


(LIQ-03-01 S:NISD CIE) 
Dated: April 12, 1989. 


ANGELA DeGAETANO, 
Chief, 
Customs Information Exchange. 





U.S. Customs Service 


General Notices 


IMPLEMENTATION OF INTERNATIONAL COFFEE 
AGREEMENT 


AGENCY: U. S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: This notice advises the importing public that the Cus- 
toms Service will now require that appropriate certificates accom- 
pany coffee imported from International Coffee Organization (IOC) 
member countries. Such coffee will not be released from Customs 
custody without this certificate. This action is being taken upon ad- 
vice from the Office of the U.S. Trade Representative, and is being 
made to achieve more effective enforcement of the International 
Coffee Agreement relating to imported coffee. 


EFFECTIVE DATE: May 11, 1989. 


FOR FURTHER INFORMATION CONTACT: Leo Wells, Office of 
Trade Operations (202-566-7090), U.S. Customs Service, 1301 Con- 
stitution Avenue, NW., Washington, D.C. 20229. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


In accordance with written instructions dated October 25, 1988, 
received from the U.S. Trade Representative (USTR); Section 1123 
of the Omnibus Trade and Competitiveness Act of 1988; Section 
141(c) of the Trade Act of 1974 (19 U.S.C. 2171(c)); and Section 
1356k of the Tariff Act of 1930, as amended (19 U.S.C. 1356k), the 
U.S. Customs Service issued instructions to field personnel on Nov- 
ember 23, 1988, to implement the full coffee document control pro- 
visions of the International Coffee Agreement to which the United 
States is a signatory. These instructions from USTR provided a ba- 
sis for allowing Customs to accept a bond for the required ICO cof- 
fee document not accompanying the Customs entry. Upon further 
review of these procedures, USTR, under its delegated authority to 
coordinate the implementation of U.S. international trade policy, 
has instructed Customs to issue new procedures to delete this bond- 
ing provision. 
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Customs PROCEDURAL CHANGE 


Based upon new written instructions dated March 15, 1989, from 
the USTR, Customs will no longer allow a bond to be given at the 
time of entry for production of the required ICO coffee certificate 
for coffee importations from ICO member countries. Such coffee will 
no longer be released from Customs custody without this required 
document. Amended operational procedures will be issued by Cus- 
toms Headquarters to all field Customs offices to implement these 
new instructions. 

This procedure will apply to all ICO member coffee entered, or 
withdrawn from warehouse for consumption on or after the effec- 
tive date of this notice. 


DRAFTING INFORMATION 


The principal author of this document was Peter T. Lynch, Regu- 
lations and Disclosure Law Branch, Office of Regulations and Rul- 
ings, U.S. Customs Service (566-8681). However, personnel from 
other offices participated in its development. 


Dated: April 18, 1989. 


Micuaet H. Lane, 
Acting Commissioner of Customs. 


[Published in the Federal Register, April 27, 1989 (54 FR 18193)] 


INSTALLATION OF VESSEL REPAIR MATERIALS AND PARTS 
PURCHASED OR MANUFACTURED IN THE UNITED STATES 


TO: Vessel Repair Liquidation Units. 
FROM: Director, Office of Regulations and Rulings. 


Headquarters has received requests for advice regarding the du- 
tiability under § 466, Tariff Act of 1930, as amended (19 U.S.C. 
1466), of equipment, parts, repair materials, etc., which may have 
been purchased in the United States for installation abroad on 
United States-documented vessels. 

The Court in United States v. Standard Oil Co. of California, 27 
C.C.P.A. 334, C.A.D. 108 (1940) stated at page 336, “With respect to 
the construction of § 466 it is evident that it is not either happily 
worded or punctuated * * *”. This fact aside, we are presented with 
certain unquestionable facts regarding the statute. For one, it is 
fact that the intent of the statute is to support and benefit the do- 
mestic marine industries. A second fact, as seen in the words of the 
statute, is that remission may be granted under subsection (d)(2) of 
the statute only if the foreign-installed materials were made in the 
United States, and the labor necessary to install them was provided 
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by residents of the United States or members of the regular crew of 
the vessel. Thirdly, regardless of the country of origin of materials 
installed abroad or the reason underlying such installation, it is a 
fact that if installation is accomplished by members of the regular 
crew (as opposed to a riding crew) of the vessel, compensation paid 
those crew members is not dutiable under the vessel repair statute. 

Pursuant to 19 U.S.C. 1624, Customs (through authority delegat- 
ed from the Treasury Department) is authorized to issue such regu- 
lations as may be necessary to carry out the provisions of § 1466. 
We interpret the phrase “carry out the provisions of” to include im- 
plementation of the intent of the statute as expressed in the legisla- 
tive history, if the statute’s words are unclear or vague as to a par- 
ticular issue. 

Section 4.14 of the Customs Regulations (19 CFR 4.14) imple- 
ments the vessel repair statute. One of its amendments, published 
as Treasury Decision 80-237, includes changes to § 4.14(c)(1)(ii) of 
the regulations concerning United States parts and equipment in- 
stalled with American labor. This Treasury Decision clarifies the re- 
quirement that United States-made parts or materials must be pur- 
chased in the United States by the owner of a vessel, and must be 
installed by U.S. residents or regular crew labor in order to qualify 
for duty remission. This reflects a pre-existing interpretation as ex- 
pressed in Treasury Decision 75-257, wherein it was reaffirmed 
that: 


1. The cost of United States-made materials purchased 
abroad by vessel owners is dutiable under § 1466. 

2. The cost of materials purchased in the United States by 
foreign shipyards and thereafter sold for installation on U.S. 
vessels abroad is dutiable under § 1466. 


T.D. 75-257 erroneously held that when U.S.-made materials, 
purchased in the U.S., are installed abroad with foreign labor, the 
labor alone is dutiable under § 1466. The statute is clear on this 
point, permitting remission of duty only when U.S.-made materials 
are installed by U.S. residents or members of the regular crew of 
the vessel. This language precludes the use of foreign labor or any 
special or temporary (riding) crew labor for installation. The provi- 
sion of labor by any persons other than regular crew members or 
U.S. residents subjects the entire cost, including the cost of US.- 
made materials, to duty under § 1466. 

The court in U.S. v. Standard Oil Co., supra., found that equip- 
ment purchased abroad for a U.S. vessel is dutiable under § 1466 
when brought into the United States for installation on the import- 
ing vessel. The question of whether section 1466 would apply to 
equipment imported on a vessel other then the one on which it was 
to be installed was left open by the Court. The Court was somewhat 
more favorably disposed to applying the vessel repair duty provi- 
sions when equipment was designed to be installed domestically on 
a particular vessel, than when the importation was of a more gener- 
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al nature. This specific question was left unanswered, however, 
since it was not directly before the Court. 

The regulations by which we administer this aspect of § 1466, in 
concert with the restrictions in the statute, leave us with some easi- 
ly applied rules: 


1. When foreign-made parts/materials are placed aboard or 
installed either on the high seas or abroad on a United States 
vessel, the full cost of the operation is dutiable, with the excep- 
tion of any labor costs attributable to work performed by the 
vessel’s crew as defined above. 

2. When United States-made parts/materials are placed 
aboard or installed either abroad or on the high seas, they must 
have been purchased in the United States by owner, in addition 
to being installed by U.S. residents or regular crew labor, in or- 
der to be free of duty under § 1466. 

3. In no instance are parts/materials alone excused from du- 
ty; if the labor for their installation is dutiable under the stat- 
ute, so is the cost of the parts/materials. 

4. The cost of labor is always excused from duty when the 
necessary work is performed by members of the regular crew of 
a vessel, pursuant to the last sentence of § 1466(a). This rule ap- 

lies to the installation of foreign-made as well as United 
— parts/materials which may have been purchased 
abroad. 

5. The dutiability of foreign-made repair parts/materials 
under § 1466 is not affected by the fact that they may have 
been previously imported, duty paid, into the United States and 
then exported for instailation or placement aboard a vessel. 
— subject to duty under § 1466 upon first arrival of the 
vessel. 

6. When foreign-made repair parts/materials are placed 
aboard or installed on a United States-documented vessel while 
it is in the United States, the cost of the parts/materials is duti- 
able under § 1466 if installed on the importing vessel or on a 
vessel owned or operated by the same or a related carrier. If 
placed aboard or installed in the United States on other than a 
vessel described in the preceding sentence, duty is limited to — 
that applicable under the proper provision of the Harmonized 
Tariff Schedule of the United States (HTSUS). 

7. When a vessel is delivered new with a complement of spare 
parts, and those parts are consumed in the normal course of 
use, the parts placed aboard or installed on the vessel which re- 
place those original spares are dutiable under § 1466. 


We believe that the cited examples cover those situations most 
likely to occur within the context of the installation of materials 
made or purchased in the United States. 

Dated: April 19, 1989. 

Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 





U.S. Court of Appeals for the 
Federal Circuit 
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Chief Judge RE. 


(Decided April 19, 1989) 


Before Ricu, Circuit Judge, NicHots, Senior Circuit Judge, and 
BIssELL, Circuit Judge. 


NicuoLs, Senior Circuit Judge. 

Simod America Corp. (“Simod”) appeals from the judgment of the 
United States Court of International Trade holding that its shoe 
components imported from Italy in 1980-84 are dutiable as foot- 
wear under items 700.35 and 700.67 of the Tariff Schedules of the 
United States (TSUS). Simod America Corp. v. United States, 693 F. 
Supp. 1172 (Ct. Int’] Trade 1988) (Re, C.J.), We reverse and remand. 


BACKGROUND 


Simod imported partially constructed athletic shoes from Italy. 
As imported, the articles included an upper, the portion of the shoe 
that covers the top of the foot (“the shoe top”), and a thin piece of 
fabric, called an underfoot, which was sewn in the location where 
the shoe sole was ultimately to be placed and remained there on 
completion of the shoe. Some of the shoe tops had an exterior of 
more than 50 percent leather and others did not. 


17 





18 CUSTOMS BULLETIN AND DECISIONS, VOL. 23, NO. 19, MAY 10, 1989 


The manufacturing performed in Italy was begun by applying a 
cutting die to a sheet of textile or leather materials. Leather mater- 
ials were cleaned and skived (pared) before proceeding to the pro- 
duction line. The pieces of cut material were then stitched together 
and ornamented. Next, eye stays were applied to the shoe material 
and then metal eyes were attached with the use of a fully auto- 
mated machine, and counterpanels were glued to the articles by a 
thermosetting machine. Finally, an underfoot was attached to the 
shoe top in the location where the sole was ultimately to be placed. 
The underfoot is a necessary preparation for lasting. 

The shoe tops were imported into the United States where they 
were lasted and provided with shoe soles and manufactured into fin- 
ished athletic shoes at a factory in Middletown, Rhode Island. The 
soles manufactured at the Middletown plant were of a type pro- 
duced by injecting liquid polyurethane into a mold and allowing it 
to harden. The polyurethane injection process was skillfully demon- 
strated to this court and the trial court by way of a videotape. 

The process of making the polyurethane shoe soles centers 
around a machine known to the trade as a Desma 513/24. The 
Desma is a massive piece of equipment costing $800,000 to one mil- 
lion dollars. The machine has 24 stations, each station having a 
mold which forms the shoe sole and a last which is used to shape 
the shoe top into an appropriate form. Because shoes come in differ- 
ent sizes, 30 to 40 pairs of different size lasts are required. The lasts 
are individually hand crafted, and one set of 30 to 40 lasts takes ap- 
proximately an entire year to produce. Thus, before even a begin- 
ning of the shoe sole injection process, significant start-up time and 
start-up costs were incurred. 

The shoe sole manufacturing process began by heating the polyol 
and isocyanate chemicals which make up the polyurethane shoe so- 
les in separate ovens at differing temperatures for 24 and 48 hours, 
respectively. The polyol material was then dyed with a coloring sus- 
pension, a procedure which required 20 to 40 minutes time. The 
molds at each station of the Desma machine were thoroughly 
cleaned to remove remnants of polyol from prior injections and 
then sprayed with releasing agents. 

Next, the imported merchandise was mounted onto the last and 
mold at each station and secured in place by the underfoot. The 
shoe top was hammered by hand to take the shape of the last. Ce- 
ment was applied to the bottom and sides of the shoe top, and poly- 
urethane was then injected into the mold to form the outsole of the 
shoe. 

The Desma has a control panel which regulates many of the ma- 
chine’s operations. A timer is set to control the duration of the in- 
jection; a counter regulates the quantity of polyurethane injected 
into the mold and the ratio of polyurethane to isocyanate. The 
quantity of material injected is varied by the control panel accord- 
ing to the size of the shoe being made. 





U.S. COURT OF APPEALS FOR THE FEDERAL CIRCUIT 19 


A first injection of polyurethane was shot into a mold at each sta- 
tion to form the shoe outsole. After the first injection was complet- 
ed, the mold release agent was removed from the shoe outsole. Fail- 
ure completely to remove the release agent would have prevented 
the second injection from adhering properly and ruined the partial- 
ly constructed merchandise. Once the release agent was completely 
removed from the outsole, a second injection was shot into each 
mold to create the shoe midsole. The mold had to be properly sealed 
to the shoe top, as improper sealing between the shoe top and the 
mold causes the polyurethane to seep out and create a defective 
shoe. After the second injection was successfully performed, the 
shoe soles required between 12 and 24 hours to harden. After hard- 
ening, the shoes were passed through a finishing line where they 
were trimmed, cleaned, and otherwise touched up through the use 
of both hand and machine labor. The operations performed on the 
finishing line took approximately 20 minutes per pair. 

To the extent the above-discussed details of the manufacturing 
process were not found by the trial court, they are undisputed in 
the record before us. 

Turning now to the classifications at issue, the relevant tariff pro- 
visions for the leather shoe tops are: 


Classified under: 
Schedule 7, Part 1, Subpart A: 


Footwear, of leather (except footwear with uppers of fibers): 
* * * * * * * 


Other: 


700.35 For men, youths, and boys ............... 8.5% ad val. 
(1980-84) 


Classified under: 
Schedule 7, Part 13, Subpart B: 
Leather cut or wholly or partly manufactured into forms or 


shapes suitable for conversion into footwear: 
* * * * * * * 


Other: 


791.27 Uppers 5% ad val. (1980) 
4.8% ad val. (1981-83) 
4.4% ad val. (1984) 


Alternatively claimed under: 
Schedule 7, Part 13, Subpart B: 


Articles not specially provided for, of leather: 
* * * * * * 
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791.90 Other 3.5% ad val. (1980) 
3% ad val. (1981) 

2.5% ad val. (1982) 

2% ad val. (1983) 

1.5% ad val. (1984) 


The pertinent tariff provisions for the articles having an exterior 
surface of less than 50 percent leather are: 


Classified under: 
Schedule 7, Part 1, Subpart A: 


Footwear (whether or not described elsewhere in this sub- 

part) which is over 50 percent by weight of rubber or plas- 

tics or over 50 percent by weight of fibers and rubber or 

plastics with at least 10 percent by weight being rubber or 

plastics: 
* 


* * * * * * 


Other footwear (except footwear having uppers of 
which over 50 percent of the exterior surface area is 
leather): 


* * * * * 


Other: 


* * 


Other: 


* * * 


700.67 Valued over $3.00 but not 90¢ per pr.+ 
over $6.50 per pair 37.5% ad val. 
(1981-84) 


Claimed under: 
Schedule 3, Part 7, Subpart B: 
Articles not specially provided for, of textile materials: 


Lace or net articles, whether or not ornamented, and 
other articles ornamented: 


Boos -OF CObhORe vik. c hic eos as so cre 40% ad val. (1980-81) 
Shoe uppers 37% ad val. (1982) 
34% ad val. (1983) 
31% ad val. (1984) 


Other: 
386.07 Shoe uppers 25% ad val. (1980-81) 
22.5% ad val. (1982) 
20% ad val. (1983) 
17.5% ad val. (1984) 
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Other articles, not ornamented: 
Of cotton: 
* 


* * 


14% ad val. (1980-81) 
12.8% ad val. (1982) 
11.7% ad val. (1983) 
10.5% ad val. (1984) 


The imported merchandise was classified by the Customs Service 
(“Customs”) as unfinished “footwear” under items 700.35 and 
700.67, and that classification was sustained by the Court of Inter- 
national Trade. 


* 


IssUE 


Whether the trial court clearly erred in determining that the im- 
ported merchandise is properly classified under the “footwear” 
provisions. 


DISCUSSION 


I 


General Interpretative Rule 10(h) of the TSUS provides, in perti- 
nent part, that: 


unless the context requires otherwise, a tariff description for an 
article covers such article, whether assembled or not assem- 
bled, and whether finished or not finished. 


Customs contends that the imported merchandise was properly clas- 
sified as unfinished footwear pursuant to Rule 10(h). In order to 
pass on the correctness of this proposition, we must first examine 
the definition of unfinished footwear and determine whether the 
imported merchandise fits that definition. 

The trial court defined unfinished footwear as “substantially com- 
plete” footwear. Simod, 693, F. Supp. at 1176. Neither party con- 
tends that this definition is in error nor do we. See, e.g., Channel 
Master, Div. of Avnet, Inc. v. United States, 856 F.2d 177 (Fed. Cir. 
1988) (imported assemblies which constitute a substantially com- 
plete article are classified as the completed article). While Simod as- 
serts error in the trial court’s failure to establish a definition of 
footwear, the definition of a classification term is a question of law 
which we are free to determine for ourselves by resort to lexico- 
graphic and other materials. Convertors Div. of Am. Hosp. Supply 
Corp. v. United States, 861 F.2d 710, 712 (Fed. Cir. 1988). Tariff 
terms are construed according to their common and commercial 
meanings which are presumed to be the same. Nippon Kogaku 
(USA), Inc. v. United States, 673 F.2d 380, 382 (CCPA 1982). Web- 
ster’s Third New International Dictionary, Unabridged, at 886 
(1976) defines footwear as: 





22 CUSTOMS BULLETIN AND DECISIONS, VOL. 23, NO. 19, MAY 10, 1989 


wearing apparel for the feet (as shoes, boots, slippers, over- 
shoes) usu. excluding hosiery. 


It is not disputed that at the completion of the manufacturing 
process, the imported articles will be wearing apparel for the feet; 
therefore, the key issue is whether the imported articles are “sub- 
stantially complete” wearing apparel for the feet, or “substantially 
complete” footwear. 

While the meaning of a classification term is a question of law, 
the issue of whether particular imported articles come within the 
definition of a classification term is a question of fact subject to the 
clearly erroneous standard of review. Childcraft Education Corp. v. 
United States, 742 F.2d 1413, 1414, 2 Fed. Cir (T) 121, 122 (1984). 
See also BASF Wyandotte Corp. v. United States, 855 F.2d 852 (Fed. 
Cir. 1988); Daw Industries, Inc. v. United States, 714 F.2d 1140, 
1142, 1 Fed. Cir. (T) 146, 148 (1983). The classification of the Cus- 
toms Service is presumed to be correct and the burden of proof is 
upon the party challenging its classification. 28 U.S.C. § 2639(a)\(1); 
Childcraft, 742 F.2d at 1414, 2 Fed. Cir. (T) at 122. 

Our predecessor court fashioned a test for determining substan- 
tial completeness in Daisy-Heddon, Div. Victor Comptometer Corp. 
v. United States, 600 F.2d 799 (CCPA 1979), recognizing, however, 
that not all of the factors of the test will be applicable to a particu- 
lar importation, and additional unstated factors may bear on the is- 
sue. The Daisy-Heddon factors are: 


(1) comparison of the number of omitted parts with the number 
of included parts; (2) comparison of the time and effort required 
to complete the article with the time and effort required to 
place it in its imported condition; (3) comparison of the cost of 
the included parts with that of the omitted parts; (4) the signifi- 
cance of the omitted parts to the overall functioning of the com- 
pleted article; and, (5) trade customs, i.e., does the trade recog- 
nize the importation as an unfinished article or as merely a 
part of that article. 


600 F.2d at 803. 

With regard to the first factor, the trial court properly found that 
25 parts are assembled in Italy to comprise the imported article. 
With the addition of only four omitted parts, the shoes would be 
complete. This factor weighs in favor of finding substantial 
completeness. 

Turning to the second factor, we compare the time and effort re- 
quired to complete manufacture of the article after importation 
with the time and effort required to place the article in its imported 
condition. The trial court found. 


In contrast to the labor-intensive craftsmanship demonstrat- 
ed at the Italian stitching rooms, the Middletown factory proce- 
dure was highly industrialized. * * * None of these tasks [per- 
formed in the Middletown factory] involved considerable skill. 
The workers at the Italian stiching rooms, however, performed 
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most of their work by hand. The workers employed at the Ital- 
ian stitching rooms were more skilled than Simod’s factory 
workers. Hence, Simod expended more time and effort in the 
production of the shoes into their imported condition than in 
finishing them at the Middletown factory. 


Simod, 693 F. Supp. at 1178. 

The operations performed in Italy were carried out with the aid 
of equipment markedly less sophisticated than the Desma machine, 
but requiring more hand labor. There were machines but of the in- 
dividually operated tabletop variety. The Middletown factory re- 
quired relatively little hand labor, but employed sophisticated and 
expensive equipment requiring intensive supervision and mainte- 
nance. The fact that the Middletown operation was largely mecha- 
nized does not detract from the substantial nature of the manufac- 
turing efforts undertaken there. In its analysis, the trial court ig- 
nored the _ capital-intensive nature of the Middletown 
manufacturing plant. The expensive and sophisticated nature of the 
equipment used at the Middletown plant indicates to this court it is 
clear error to hold that a substantial effort is not needed to place 
the imported articles into a completed condition. 

It is a principle of Customs law that imported merchandise is du- 
tiable in its condition as imported, except in the instance (not here 
involved) of deception, disguise, or artifice resorted to for the pur- 
pose of perpetrating a fraud of the revenue; what is going to be done 
with it afterwards is not relevant. United States v. Citroen, 223 US. 
407 (1912). Sturm, Customs Law and Administration § 54.1 at 1 (3d 
ed. 1982 & Supp. 1988). If this writer may speak out of personal 
knowledge, the principle is so basic it hardly needs to be mentioned 
in any discussion of a classification problem by judges, officials, or 
lawyers having any serious involvement in such matters. The well- 
informed CCPA that promulgated Daisy-Heddon, supra, was well 
aware of it, Carrington Co. v. United States, 497 F.2d 902 (CCPA 
1974); United States v. Baker Perkins, Inc., 46 CCPA 128, 131, 
C.A.D. 714 (1959); United States v. Lo Custo & Funk, 17 CCPA 342, 
T.D. 48777 (1929), and in using, as a test of substantial complete- 
ness, the comparison of the labor required before importation, and 
for full completion after importation, it did not intend a breach of 
the basic rule. It would be a startling breach if two identical entries 
were classified differently because, after importation, one was des- 
tined for completion in a labor-intensive operation, and the other in 
a capital-intensive operation. The purpose of the Daisy-Heddon tests 
is to determine the extent the imported article is the completed ar- 
ticle, unfinished, and that is the same in either of the cases sup- 
posed above. Accordingly, it is implicit in the Daisy-Heddon tests, 
and explicit so far as the occasional necessity of other unstated tests 
is there recognized, that labor-intensivity alone cannot be made a 
test of completeness where there is a great difference in the extents 
of capital intensivity in the manufacturing operation before and af- 
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ter importation. After all, one does not have to be a disciple of Karl 
Marx to recognize that somebody’s labor at some time made possi- 
ble the capital-intensive operation that eliminates recourse to much 
direct labor in the United States phase of production of the involved 
footwear. As the learned Chief Judge overlooks this, his analysis is 
clearly erroneous. 

Apart from the costly equipment needed to process the imported 
articles, the time required to transform them into completed foot- 
wear is significant. The trial court found that the Desma machine 
produced 1,200 shoes in an 8-hour shift and that each shoe required 
less than one minute on the Desma machine. There is uncontradict- 
ed evidence that each shoe remained in its mold on the Desma ma- 
chine for approximately two minutes after the two polyurethane in- 
jections were shot. In the face of this evidence, the finding that each 
shoe required less than one minute on the Desma machine is clear- 
ly erroneous. 

Further, the trial court improperly focused on the output rate of 
the Desma machine without considering the fact that it processes 
many articles simultaneously. The relevant inquiry is not how 
many shoes can be produced per day. The relevant inquiry is how 
much time is spent to complete manufacture of each imported arti- 
cle. See Daisy-Heddon, 600 F.2d at 803 (‘the time and effort re- 
quired to complete the article”). The Desma machine simultaneous- 
ly processes 24 articles, and the output rate must be appropriately 
adjusted. Using the trial court’s output rate findings, the process 
time per shoe is: 


ets xX 24 stations = 9.6 minutes per shoe 


or 19.2 minutes of processing time per pair. In addition to the time 
on the Desma machine, the shoes required between 12 and 24 hours 
to harden and 20 minutes on the finishing line. 

The Italian stitching rooms required approximately 17 minutes 
(15 minutes processing time plus 2 minutes cutting time per pair) to 
prepare the imported merchandise. Clearly, the time required to 
complete manufacture of the imported articles is greater than that 
required to place them in their imported conditiion. 

Considering the substantial time and effort invested in complet- 
ing construction of the athletic shoes, the trial court clearly erred 
in finding that “Simod expended more time and effort in the pro- 
duction of the shoes into their imported condition than in finishing 
them at the Middletown factory.” Simod, 693 F. Supp. at 1178. 

The third Daisy-Heddon factor involves the cost of the imported 
article compared to the cost of the omitted parts. Due to the capital- 
intensive nature of the Middletown operation, the cost of adding the 
omitted shoe sole would properly include the indirect cost of using 
the Desma machine. Certainly the machine depreciates as each 
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shoe comes off the production line. The record reveals the following 


direct costs of producing the shoe soles: 
polyurethane $1.40 
insole 21 
laces ll 
mold release 15 
labor 66 
TOTAL $2.53 


The trial court apparently relied upon the above figures, as it found 
that the cost of producing the shoe soles was $2.50 or less. Simod, 
693 F. Supp. at 1178. No evidence was introduced reflecting the in- 
direct cost of using the Desma machine. In the absence of that in- 
formation, the comparison of the cost to produce the imported arti- 
cles with the cost to complete their manufacture in Middletown is 
not probative. 

The fourth Daisy-Heddon factor focuses on the significance of the 
omitted parts. The absence of an essential part does not preclude a 
finding of substantial completeness, Channel Master, Div. of Avnet, 
Inc. v. United States, 856 F.2d 177, 179 (Fed. Cir. 1988); Daisy-Hed- 
don, 600 F.2d at 802-803, but it does tip the balance away from 
such a finding. 

The fifth and final inquiry specified in Daisy-Heddon is whether 
the trade recognizes the article as unfinished foctwear or merely a 
component of footwear. The evidence on this issue was vigorously 
disputed on both sides and the trial court did not make any specific 
finding on this issue, nor do we think one is needed for our decision. 

As the trial court aptly noted, the merchandise itself is often a 
potent witness in classification cases. Marshall Field & Co. v. Unit- 
ed States, 45 CCPA 72, 81 C.A.D. 676 (1958). We have examined the 
exhibits representing the imported merchandise and while it clearly 
is embryo footwear, it is also clearly in the infant stages of manu- 
facture. It does not tell us it is substantially complete. In Channel 
Master, supra, the importer urged that the imported articles were 
not substantially complete, because they were missing certain com- 
ponent parts. The court deemed the merchandise substantially com- 
plete owing to the “relatively quick, simple, and costless steps re- 
quired for untrained consumers to insert” the missing parts into 
the merchandise. Here, the time, effort, and cost to complete the 
merchandise is not insignificant. Based upon our examination of 
the merchandise as its own witness, as well as the above-discussed 
analysis, we are left with the definite and firm conviction that a 
mistake has been committed and therefore reverse the trial court’s 
finding that the footwear is substantially complete as imported. 

Thus, we have determined that the involved articles were not 
“unfinished footwear” and could not properly have been classified 
under TSUS items 700.35 and 700.67. On the other hand, we are un- 
able on the present record, and in the absence of findings by the 
Court of International Trade, to discern what the true classification 
should have been. This would formerly have required affirmance of 
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the erroneous classification since under former law, the importer 
had a dual burden to establish the error of the Customs classifica- 
tion, and the correctness of a classification properly claimed by it. 
By Jarvis Clark Co. v. United States, 733 F.2d 873, 2 Fed. Cir. (T) 70 
(1984), this unique rule has been held repealed by Congress. The 
original classification having been tested and found wanting on our 
review, the case can now be remanded to the Court of International 
Trade to find a correct answer, whether previously claimed or not 
claimed by the importer. If need be, a further remand to the Cus- 
toms Service for consideration by it is also permissible under the 
Jarvis Clark rules. The correctness of Cutoms classifications is too 
important a matter to be made the subject of word games any long- 
er, and the courts are too burdened with cases for the same or simi- 
lar entries to be litigated and relitigated over and over again. 


CoNCLUSION 


Since the trial court’s classification of the imported merchandise 
under TSUS 700.35 and 700.67 is erroneous, we reverse its judg- 
ment of dismissal. We remand the case for further proceedings con- 
sistent with this opinion. 


Costs 
Cost are awarded to Simod. 
REVERSED AND REMANDED 


ERRATUM 


(Appeal No. 88-1090) 


TEXAS INSTRUMENTS INC., APPELLANT v. U.S. INTERNATIONAL TRADE CoMMISs- 
SION, APPELLEE, AND SAMSUNG Co., LTD., AND SAMSUNG SEMICONDUCTOR & 
TELECOMMUNICATIONS Co., LTD., INTERVENORS 


(Appeal No. 88-1177) 


Samunc Co., Lrp., AND SamsuNG SEMICONDUCTOR & TELECOMMUNICATIONS 
Co., Ltp., APPELLANTS v. U.S. INTERNATIONAL TRADE CoMMISSION, APPEL- 
LEE, AND TEXAS INSTRUMENTS INC., INTERVENOR 


(Decided March 28, 1989) 


Please make the following correction to Appeal Nos. 88-1090 and 
88-1177, published in the Customs BuLLETIN, Vol. 23, No. 16, dated 
April 19, 1989: 


Page 33, line 25, delete “direct” and insert “dynamic”. 
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MEMORANDUM OPINION AND ORDER 


Watson, Judge: Plaintiffs in this consolidated action challenge the 
determinations of the International Trade Administration of the 
U.S. Department of Commerce (ITA or Commerce) in the final re- 
sults of the first administrative review with regard to importations 
of color television receivers (CTRs) from Korea, which were pub- 
lished on December 28, 1984 (49 Fed. Reg. 50420). 

The importations of CTRs from Korea are subject to administra- 
tive review under Section 75l(a) of the Tariff Act of 1930, as 
amended, (the Act) 19 U.S.C. § 1675(a) as a result of the antidump- 
ing order of March 1, 1984 (49 Fed. Reg. 7620). 
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Plaintiffs Daewoo Electronics Co., Ltd. and Daewoo Electronic 
Corporation of America, Inc. (collectively ““Daewoo”), Gold Star Co., 
Ltd. and Gold Star Electronics International, Inc. (collectively, 
“Gold Star”), Samsung Electronics Co., Ltd. and Samsung Electron- 
ics America, Inc. (collectively “Samsung”) are foreign manufactur- 
ers and exporters of CTRs from Korea, and respondents in the ad- 
ministrative proceedings subject to this judicial review.! 

Zenith Electronics Corporation (“Zenith”) and the Independent 
Radionic Workers of America, the International Union of Electron- 
ic, Electrical, Technical, Salaried and Machine Workers, AFL-CIO- 
CLC, the International Brotherhood of Electrical Workers, and the 
Industrial Union Department AFL-CIO (collectively the “Unions”) 
are the defendant-intervenors, as well as plaintiffs in a consolidated 
action challenging the final results of this administrative review. 
Zenith and Unions are domestic interested parties who participated 
in the proceeding below as petitioners. The Court has jurisdiction 
over these consolidated actions pursuant to 19 U.S.C. § 1516a. 


BACKGROUND 


Within a few days after publication of the antidumping order, 
plaintiffs Gold Star and Samsung requested Commerce to conduct 
an expedited review and early determination of dumping duties 
pursuant to Section 736(c) of the Act, 19 U.S.C. § 1673¢e(c).? 

The requests to conduct a Section 736(c) review was accompanied 
by the information required under that section in order to deter- 
mine the foreign market value and the United States price of the 
entries made between October 19, 1983, the date of the preliminary 
determination of the ITA when liquidation of the subject merchan- 
dise became suspended, and April 25, 1984, the date of the final in- 
jury determination of the International Trade Commission (ITC). 

Commerce denied parties’ request to conduct an expedited review 
pursuant to Section 736(c) of the Act. Instead, the ITA undertook to 
conduct its regular Section 751(a) administrative review on an expe- 
dited basis. The ITA did not issue its usual Section 751 instructions 


1Plaintiff Daewoo is a successor to Taihan Electric Wire Co., Ltd., which was a named respondent in the an- 
tidumping petition, and which was later acquired by Daewoo during the initial investigation. The antidumping 
order did not establish a company-specific deposit rate applicable to imports from Daewoo and, therefore, these 
imports were entered under the rates applicable to all other companies which were not specifically investigated. 


219 U.S.C. § 1673e(c) provides: 
(c) Security in lieu of estimated duty pending early determination of duty. 
(1) Condition for waiver of deposit of estimated duties: 

The administering authority may permit, for not more than 90 days after the date of publica- 
tion of an order under subsection (a) of this section, the posting of a bond or other security in lieu 
of the deposit of estimated antidumping duties required under subsection (a3) of this section if, on 
the basis of information presented to it by any manufacturer, producer, or exporter in such form 
and within such time as it may require, it is satisfied that it will be able to determine, within 90 
days after the date of publication of an order under subsection ‘a) of this section, the foreign mar- 
ket value and the United States price for all merchandise of such manufacturer, producer, or ex- 
porter described in that order which was entered, or withdrawn from warehouse, for consumption 
on or after the date of publication of: 

(A) an affirmative preliminary determination by the administering authority under Section 
1673b(b) or this title, or 

(B) if its determination under section 1673b(b) of this title was negative, an affirmative final 
determination by the administering authority under section 1673d(a) of this title 


and before the date of publication of the affirmative final determination by the Commission under section 
1673d(b) of this title. 
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and questionnaires requesting the appropriate sales information to 
Gold Star and Samsung, but proceeded to use sales information 
which had been provided by these parties to accompany their re- 
quest for a Section 736(c) review. In view of the fact that Daewoo 
had not applied for a Section 736(c) review and did not provide the 
sales information which must accompany such requests, the ITA is- 
sued a questionnaire with instructions to Daewoo requesting the 
sales data for the same period. 

According to the expedited schedule initially established by the 
ITA, the final results of this administrative review were due by Oc- 
tober 31, 1984. Commerce proceeded to conduct verifications of 
plaintiffs’ data in July, 1984, and published its preliminary results 
of this administrative review on September 12, 1984. 

In response to requests from the parties, the ITA extended its 
deadline for completion of this review to December 15, 1984. The 
ITA provided the parties with an opportunity to submit additional 
information, and announced that it would conduct a second verifica- 
tion. The ITA conducted a second verification of plaintiffs’ informa- 
tion in November, 1984. Commerce issued a “revised preliminary 
results”, which were not published in the Federal Register, but con- 
sisted of the revised computer printout and a memorandum dated 
November 28, 1984. 

The ITA published the final results of this administrative review 
on December 28, 1984 (49 Fed. Reg. 50420). The final results of this 
administrative review established the weighted averaged dumping 


margins of 12.23, 7.47 and 14.88 percent for plaintiffs Samsung, 
Gold Star and Daewoo, respectively. 

Plaintiffs challenge the final results of this administrative review 
on grounds which involve the calculation of Foreign Market Value 
(FMV), the calculation of United States prices, and matters of ad- 
ministrative procedure. 


I. PLAmntirrs’ ARGUMENTS WITH REGARD TO FoREIGN MARKET VALUE 


(a) Samsung alleges that the ITA erred in refusing to adjust 
FMV for bad debt expenses, which plaintiff experienced in the 
Korean market during this administrative review, in violation 
of 19 U.S.C. § 1677(a)(4\(B). 

(b) Daewoo alleges that the ITA improperly excluded certain 
below costs sales from calculation of FMV in violation of 19 
U.S.C. § 1677b(b)(2). 

(c) Plaintiffs allege that in making a difference-in-merchan- 
dise adjustment to FMV for differences in duties incurred on 
some imported parts of the merchandise, Commerce erred in 
calculating and deducting the amounts of import duties from 
home market sales, instead of comparing FMV to the USS. 
prices on a duty-included basis. 

(d) Daewoo and Samsung allege that in making the adjust- 
ments for differences in credit expenses between the U.S. and 
home market, Commerce erred in using rates of credit based on 
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the best information available, instead of applying the actual 
— of credit which were experienced by plaintiffs in the home 
market. 

(e) Samsung alleges that the ITA failed to make appropriate 
adjustments to FMV for warranty expenses and volume rebates 
which were substantiated and duly verified. 

(f) Daewoo contends that the ITA failed to include the 
amount of selling commissions incurred in the United States in 
its calculations of the off-set deductions for indirect selling ex- 
penses from FMV. 


II. PLaintirrs’ ARGUMENTS WITH REGARD TO THE UNITED STATES PRICE 


(g) Plaintiffs allege that the ITA erred in determining that 
the account receivables from their related companies represent 
deductible selling expenses which were assumed by such relat- 
ed companies on behalf of the U.S. exporters. 

(h) Samsung alleges that Commerce erred in treating the le- 
gal fees, which were incurred during this review period in con- 
nection with the previous antidumping proceeding as selling ex- 
penses deductible from the U.S. price. 

(i) Plaintiffs claim that the ITA erred in treating their U'S. 
export-related selling expenses, which were not incurred within 
the territory of the United States, as deductible from the U'S. 
price under 19 U.S.C. § 1677a(e)(2). 

(j) Plaintiffs allege that the ITA erred in adjusting the export- 
er’s sales price for imputed credit expenses associated with in- 
ventory carrying costs which are incurred between the time the 
merchandise is exported from Korea and the time it is sold by 
— U.S. subsidiaries to unrelated purchasers in the United 

tates. 


III. Piaintirrs’ ARGUMENTS WITH REGARD TO ADMINISTRATIVE PROCEDURE 


(k) Plaintiffs contend that Section 737(a) of the Act, 19 U.S.C. 
§ 1673f(a) imposes a limitation on the amount of antidumping 
duties to be assessed as a result of this administrative review, 
so that they may not exceed the estimated rates of antidumping 
duties which were established in the preliminary determination 
of the initial less-than-fair value (LTFV) investigation of the 


ITA. 

(1) Plaintiffs contend that the ITA improperly refused to dis- 
close certain computer printouts containing calculations of the 
margins for the final results of this administrative review and 
request the Court to address this issue, notwithstanding their 
subsequent access to the printouts as a result of bringing this 
action. 

(m) Plaintiffs request the Court to remand the final result of 
this administrative review to the ITA for correction of certain 
clerical errors. 
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IV. AppDITIONAL ARGUMENTS OF PLAINTIFFS ZENITH AND UNIONS 


(n) Zenith and Unions allege that pursuant to 19 U.S.C. 
§ 1677a(d)(1XC) the ITA was required to add to the U'S. price 
the amount of taxes which were collected on all sales of the 
merchandise in the home market and which were rebated or 
not collected by reason of exportation to the United States, and 
only to the extent that these taxes were passed-through to the 
Korean consumers, instead of deducting the full amount of 
these taxes from FMV. 

(o) Zenith and Unions challenge the ITA’s practice of apply- 
ing the weighted average antidumping duty rates, which were 
established in these final results of the administrative review, 
to the entered invoice value of the future entries of the mer- 
chandise, rather than their statutory U.S. price, for duty depos- 
it purposes. 

(p) Zenith and Unions allege that in calculating Daewoo’s 
costs of producing the merchandise, the ITA mistakenly omit- 
ted the amount of certain rebates which were made by Daewoo 
on some home market sales. 

(r) Zenith and Unions allege that the ITA failed to account 
for costs of the additional nameplates, which were installed on 
Gold Star’s exported merchandise, by either making an adjust- 
ment to FMV for physical differences in the merchandise under 
comparison, or by including the value added by the additional 
nameplates in its calculations of the U:S. price. 


I. CALCULATIONS OF FMV 


(a) Treatment of Bad Debt Expense in the Home Market. 


Plaintiff Samsung challenges the ITA’s refusal to make a circum- 
stance-of-sale adjustment to FMV for differences in bad debt ex- 
penses between the U.S. and home markets. 

Samsung does not dispute that the bad debt expense in question 
resulted from sales which were made prior to this review period. At 
the same time, Samsung contends that bad debt expenses are simi- 
lar to warranty expenses which are incurred with regard to prior 
sales and for which adjustments are usually granted by the ITA. 

Samsung alleges that because the ITA allows the adjustments for 
warranty expenses, which are incurred during a period under re- 
view with regard to prior sales, bad debt expenses incurred with re- 
gard to prior sales, but realized during this review period, should al- 
so qualify for an adjustment as directly related selling expenses. 

Defendant disputes Samsung’s argument that warranty and bad 
debt expenses should be accorded similar treatment under the an- 
tidumping law. The ITA argues that according to the long-standing 
practice dating back to the administration of the law by the US. 
Department of Treasury, bad debt expenses qualify only as indirect 
selling expenses, unless they are directly attributable to the sales 
under review. In other words, the ITA contends that bad debt ex- 
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penses must be incurred on the sales subject to the administrative 
review in question, and they must be written off or determined to 
be uncollectible during the period under review in order to qualify 
as directly related expenses which can be deducted from FMV. 

At the same time, the ITA does not dispute that it usually allows 
adjustments for warranty expenses which are calculated on the ba- 
sis of warranty expenses incurred with regard to prior sales. Com- 
merce justifies the difference in treatment between warranty ex- 
penses and bad debt expenses as follows: 


Warranty expenses are specifically subject to circumstance-of- 
sale adjustments under the regulations, as directly related ex- 
penses, even though the warranty expenses owing to the sales 
under review will not be incurred until after the review. 19 
C.F.R. 353.15(b). Commerce uses warranty expenses incurred 
during the review as the best information available for those 
expenses that will arise with respect to the sales under review. 
See Adjustment Study at 39. Warranty expenses are, by their 
very nature, expenses directly related to specific sales. Bad debt 
losses, on the other hand, are not direct selling expenses related 
to particular sales unless and until they are written off under 
the home country’s statutory procedure. Until that time, the 
bad debt is merely an account receivable, and not an expense in- 
curred with respect to a particular sale, since it could still be 
collected. Warranty expenses, on the other hand, are always di- 
rect. Thus, use of best information is iustified. However, since a 
bad debt loss remains an indirect expense until written off, it 
cannot be used as a surrogate for a possible future direct 
expense.’ 


The Court does not discern from this reasoning by the ITA that a 
meaningful distinction exists between warranty expenses, which 
are supposedly “always direct,” whether or not they are actually in- 
curred with regard to the sales under review, and bad debt ex- 
penses, which are determined to either “direct” or “indirect” de- 
pending on whether they are actually incurred with regard to the 
specific sales under review. 

The Court does not find any support for the ITA’s practice of us- 
ing “warranty expenses incurred during the review with regard to 
previous sales as the best information available for those expenses 
that will arise with respect to the sales under review, while refusing 
to apply a similar method with regard to Samsung’s bad debt 
expenses. 

The ITA argues that until the bad debt loss is actually incurred, 
or written off, it is not a direct selling expense, but is “merely an 
account receivable * * * since it could still be collected.” Jd. This 
reasoning implies that an adjustment for bad debt can almost never 
be granted, because by the time Samsung attempts to collect the 
debt, the period of review with regard to which the debt has been 


3Defendant’s Brief in Opposition to the Motions of Daewoo, Samsung and Gold Star for Judgment upon the 
Agency Record (the “ITA Brief I”) at 40-41 (emphasis in original). 
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incurred, and could be considered a direct selling expense, would or- 
dinarily have expired. 

The Court does not discern any logic in the ITA’s reasoning that 
comparison of bad debt expenses to warranty expenses is not appro- 
priate. The actual amount of both expenses are not usually known 
at the time of sales, because these types of expenses by their very 
nature are incurred sometime in the future when, and if, the mer- 
chandise malfunctions, or when a purchaser defaults. In other 
words, calculation of both types of expenses is always contingent on 
future events. Commerce’s Adjustment Study explains: 


For some expenses, however, we may use costs incurred during 
a particular period as the best.information available for ex- 
penses associated with the sales under consideration. For exam- 
ple, we have used warranty costs incurred during the period of 
investigation or historical warranty data incurred over a longer 
period as best information for warranty costs associated with 
sales made during the period of investigation, since the latter 
ordinarily would not be known until long after the period of 
investigation.* 


Thus, the ITA estimates the amount of warranty expenses on the 
basis of the companies’ current experience with regard to warranty 
expenses incurred on the past sales of the merchandise. This “best 
information” estimate is then deducted from FMV so that the built- 
in home market price surcharge for the potential warranty obliga- 
tions would not distort the comparison of FMV to the US. prices, 
when no warranty obligations are undertaken on U.S. sales of the 
merchandise. The ITA does not provide any explanation as to why 
an adjustment for a similar built-in surcharge to account for bad 
debt losses is not appropriate. Commerce does not dispute that bad 
debt losses do qualify as selling expenses, arguing only that bad 
debt losses, as opposed to warranty expenses, are not direct selling 
expenses, unless they are incurred with regard to the sales under 
review. Absent any reasonable indication as to why the estimation 
of bad debt expenses based on past experience is any less reliable 
than the use of past experience for warranty expenses, this distinc- 
tion between them is not proper. 

The Court finds that the ITA administrative practice disregard- 
ing the selling expenses for bad debt losses, while granting adjust- 
ments for warranty expenses which are not incurred with regard to 
the sales under review, is arbitrary and is likely to result in distort- 
ed calculations of FMV. 

Finally, the Court cannot accept the ITA’s distinction in treat- 
ment between warranty and bad debt expenses, merely because 
warranty expenses are specifically listed in the regulations, 19 


4"U.S. Department of Commerce Study of Antidumping Adjustments Methodology and Recommendations for 
Statutory Change.” U.S. Department of Commerce 1984. 
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C.F.R. § 353.15(b),5 while bad debt expenses are not specifically 
listed. 

It is clear from the specific language of the regulations, that war- 
ranty expenses are listed merely as an example of allowable circum- 
stances-of-sales adjustments and that the variety of such adjust- 
ments is in no way limited to the expenses specifically listed in the 
regulations. 

The Court remands this issue to the ITA for reconsideration of a 
circumstance-of-sale adjustment for Samsung’s bad debt losses in 
accordance with this opinion. 


(b) Exclusion of Sales at-less-than Cost from FMV. 


Plaintiff Daewoo alleges that the ITA excluded certain home mar- 
ket sales from consideration in determining FMV in violation of 
Section 773(b) of the Act, 19 U.S.C. § 1677b(b).° The parties do not 
dispute that one model of CTRs was sold in the home market below 
its costs of production in substantial quantities and over an extend- 
ed period of time. Daewoo alleges, however, that Commerce was not 
authorized to exclude those sales from calculation of FMV, unless 
the second condition of Section 773(b) of the Act was also estab- 
lished to show that those sales were “not at prices which permit re- 
covery of all costs within a reasonable period of time in the normal 
course of trade.” 19 U.S.C. § 1677b(b)(2). 

Daewoo asserts that the ITA failed to meet the second condition 
precedent which would allow for exclusion of these sales from the 
calculation of FMV. In particular, plaintiff asserts that the ITA 
failed to consider the long term nature of the start-up costs in- 
curred by Daewoo when it entered the television market in March 
of 1983 by acquiring a Korean CTR producer, Taihan Electric Wire 
Co., Ltd. 

Daewoo alleges that the “unusual, one-time advertising and cus- 
tomer relations expenses that were necessary in order to create a 
public awareness that Daewoo, a company that had never sold any 
consumer electric or electronic products, was now a substantial tele- 
vision supplier in Korea,” qualify as start-up costs which would not 


519 C.F.R. § 315(b) provides: 
(b) Examples. Examples of differences in circumstances of sale for which reasonable allowances generally 
will be made are those involving differences in credit terms, guarantees, warranties, technical assistance, 
servicing, and assumption by a seller of a purchaser’s advertising or other selling costs. Reasonable al- 
lowances also will be made for differences in commissions. Allowances generally will not be made for dif- 
ferences in advertising and other selling costs of a seller, unless such costs are attributable to a later sale 
of the merchandise by a purchaser. 
619 U.S.C. § 1677b(b) provides: 
(b) Sales at less than cost of production —Whenever the administering authority has reasonable grounds 
to believe or suspect that sales in the home market of the country of exportation, or as appropriate to 
countries other than the United States, have been made at prices which represent less than the cost of 
producing the merchandise in question, it shall determine whether, in fact, such sales were made at less 
than the cost of producing the merchandise. If the administering authority determines that sales made at 
less than cost of production 
(1) have been made over an extended period of time and in substantial quantities, and 
(2) are not at prices which permit recovery of all costs within a reasonable period of time in the 
normal course of trade, 
such sales shall be disregarded in the determination of foreign market value. 
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recur in such a substantial amount in the normal course of trade, 
and which would be recovered within a reasonable period of time.’ 

The Court does not find within the statutory provision in question 
any specific criteria for ascertaining what business activities should 
be considered to be conducted in “the normal course of trade”, nor 
does the statute specify what is “a reasonable period of time” with- 
in which the costs of production could be recovered in the normal 
course of trade. These determinations, therefore, fall within the dis- 
cretion and expertise of the administering agency on a case-by-case 
basis. 

The Court finds that the ITA violated its discretion by refusing to 
consider whether the post-acquisition management, marketing, and 
advertising expenses of Daewoo were in fact start-up costs in this 
particular case. Instead, Commerce concluded as a matter of admin- 
istrative practice, that start-up costs are limited to investments in 
long-term capital assets, such as manufacturing facilities and ma- 
chinery, or expenses associated with the development of a new prod- 
uct. Commerce refused to consider Daewoo’s acquisition-related ex- 
penses merely because they were associated with an acquisition of 
production facilities which were a “going concern.” In particular, 
Commerce asserts that “the costs Daewoo incurred for marketing 
and advertising were not the type of ‘start-up’ costs incurred by a 
company beginning initial production, such as capital investment 
and research and development, but rather, costs incurred to in- 
crease the market share of a continuing concern. Expensive though 
this marketing campaign might have been, it is not a ‘start-up’ cost 
because Taihan was a continuing concern.”® 

Thus, Commerce acknowledges the extraordinary amount of 
these expenses, which indicates that they were not made in the nor- 
mal course of trade. At the same time, Commerce ignored the unu- 
sual acquisition-related nature and the size of this expense focusing 
instead on the classification of the type of the expense: “In any 
event, such marketing and advertising activities are undeniably an 
ordinary part of the business of selling products such as television 
receivers.””? 

The legislative history of this provision provides the following 
guidance for making such determinations on a case-by-case basis. 


These standards would not require the disregarding of below- 
cost sales in every instance, for under normal business practice 
in both foreign countries and the United States, it is frequently 
necessary to sell obsolete or end-of-year merchandise at less 
than cost. Similarly, certain products, such as commercial air- 
craft, typically require large research and development costs 
_— could not reasonably be recovered in the first year or two 
of sales. 


7Reply Brief on Behalf of Daewoo at 10. 

8The ITA Brief I at 50-51 (emphasis in original). 

9Id., at 51-52. 

10S. Rep. No. 1298, 93d Cong., 2d Sess. (1974) at 7310 (emphasis added). 
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The absence of any restrictions in § 773(b)(2) with regard to the 
type and length of justifiable sales at less than cost as well as the 
nonexclusive nature of the legitimate examples of such practices in 
the legislative history indicate that the “normal” or justifiable busi- 
ness practices of sales below costs are not limited to sales of obsolete 
merchandise or merchandise which require extensive initial invest- 
ments for research and development. 

The statutory language and the legislative history indicate that 
these specifically described situations were only intended to serve 
as examples of justifiable sales below current costs of producing the 
merchandise. Rather, the open language of § 773(b)(2) indicates the 
intention of Congress that other circumstances might exist which 
could constitute a “normal business practice” justifying temporary 
sales below costs of production which should not be excluded from 
calculations of FMV. The commercial aircraft example in the legis- 
lative history also indicates that Congress intended to achieve flexi- 
bility with regard to the period over which these necessary addition- 
al expenses should be expected to be recovered. 

Commerce’s reliance on this legislative history to limit “the nor- 
mal business practice” which could justify periodic below costs sales 
to start-up capital investments involving acquisition of new machin- 
ery or production facilities or development of a new product as a 
matter of administrative practice is not in accordance with the law. 

The Court finds that Commerce has arbitrarily refused to consid- 
er whether the unusually high marketing and advertising costs in- 
curred by Daewoo after acquiring a production facility of another 
company were a normal and legitimate business practice under the 
circumstances. Instead, Commerce automatically treated these ex- 
penses as ordinary business expenses which should be recovered on 
a current basis. 

Once Commerce refused to consider whether Daewoo’s expenses 
were in fact a legitimate business practice which justified tempora- 
ry below costs sales, the automatic use of the six-months period as 
“a reasonable period” within which these expenses should be recov- 
ered also fails to comply with the intent of the statute. 

In Toho Titanium Co., Ltd. v. U.S., 657 F. Supp. 1280, (CIT 1987), 
the court remanded the final determination of the ITA that below 
cost prices of titanium sponge in Japan would not permit recovery 
of all costs within a reasonable period of time, because it was not 
supported by substantial evidence on the record. While rejecting the 
argument that the entire business cycle of the industry in question 
should be considered ‘“‘a reasonable period of time”, Toho held that 
some projected period of time must be considered: 


Central to a proper determination by Commerce is some discus- 
sion on the record as to why the prices charged on sales by 
Toho will not allow recovery of its costs in a reasonable period 
of time. For example, if there is no change in Toho’s cost of pro- 
duction then future sales at the prices charged during the in- 
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vestigatory period below cost logically could never recover all 
costs. If the cost of production declines in the future below the 
investigatory prices, however, then such prices may allow re- 


coupment of all costs at some future date 7 
* * 


The Court finds ian pee ae evaluate the prices 
charged by Toho during the investigatory period in relation to 
projected cost of production * * * in determining whether such 
prices will allow recovery of all costs in a reasonable period of 
time in the normal course of trade * * * 


(Id., at page 1286). 

The statute clearly recognizes that the temporary nature of some 
unusually high costs which are incurred during the period under in- 
vestigation requires prospective amortization of such costs over a 
reasonable period of time beyond the immediate review period. 

This Court agrees that the issue as to whether losses from such 
below cost sales could be recovered “within a reasonable period of 
time” concerns a period subsequent to the investigation. The inter- 
pretation that the period already under review may constitute such 
“reasonable period” would lead to an absurdity, because the find- 
ings that the sales are made at less than their costs of production 
during the review period and a determination whether all costs 
could possibly be recovered during the same period are mutually 
exclusive. 

The statute requires Commerce to determine a prospective period 
of time, which reasonably corresponds to the long-term nature of 
the business expense in question, over which period this expense 
should be amortized in order to determine whether all costs would 
be recovered at the observed sales prices. 

Finally, the requirement to project sales “in the normal course of 
trade” over “a reasonable period of time” in order to determine 
whether all costs could be recovered should not be confused with 
the decision in Toho “that Commerce may rely on data covering on- 
ly a six-month period in making the determination” (/d., at 1286). 
The ITA is clearly allowed to base its determination on the informa- 
tion collected during the current review period and without a need 
to monitor the actual future costs or prices for the purposes of this 
determination. 

Daewoo also alleges that the ITA erred in conducting its less-than 
costs analysis on a model-by-model basis and that the average cost 
of producing all models during the review period should instead be 
used for comparison to Daewoo’s home prices. Plaintiff fails to bring 
any legal support for this allegation, and, therefore, the Court does 
not see any reason to disturb the ITA’s procedure of comparing both 
prices and costs of the most similar merchandise on a model-by- 
model basis. 
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The Court remands this issue to the ITA for reconsideration in 
accordance with this opinion. Commerce is directed to evaluate the 
specific circumstances of the case in making its determination as to 
whether post-acquisition expenses of Daewoo could be recovered 
over a reasonable period of time at the observed prices. 


(c) Difference-in-merchandise Adjustment for Import Duties on Parts 
of CTRs. 

In comparing foreign market value to the U.S. price of the subject 
merchandise, which contained various imported parts, the ITA 
made adjustments for physical difference between domestically sold 
and exported merchandise on a duty-excluded basis. Pursuant to 
the Korean duty drawback law, exportation of the merchandise to 
the United States entitled plaintiffs to a refund of import duties 
which were incurred upon importation of those parts into Korea. 

The ITA considered these duty refunds in determining the FMV 
of the merchandise and attempted to deduct from FMV the 
amounts of import duties which were incurred, but not refunded, on 
imported parts of domestically sold merchandise. Since it proved 
impossible to trace the amounts of import duties paid by various 
Korean suppliers of the imported parts, the ITA estimated the 
amount of such import duties at 30 percent of the actual costs of the 
component parts. 

Plaintiffs allege that the ITA’s calculation of the adjustment for 
physical differences on a duty-excluded basis is inconsistent with 
the prevailing administrative practice and is grossly distorted. In 
addition, plaintiffs assert that the estimation of import duties at 30 
percent of the parts’ costs is not supported by the evidence on the 
record. 

The ITA admits that it committed an error by calculating an ad- 
justment for physical differences in merchandise on a duty-excluded 
basis and requests a remand to correct this conceded error. 

Zenith and Unions allege, however, that the ITA determination of 
this adjustment should be affirmed, because neither the statute, nor 
the regulations require this adjustment to be made on either duty- 
excluded, or duty-included basis. 

The Court cannot find that the ITA has properly exercised its dis- 
cretion when the agency itself concedes its error with regard to this 
issue admitting that this decision represents a departure from ad- 
ministrative practice: 

This attempt to exclude import duties from the cost of mater- 
ials in calculating adjustments for physical differences repre- 
sents a significant departure from the prevailing Commerce 
practice, which treats duty incurred on imported raw materials 
and passed on to manufacturers as part of material costs."! 


The Court is remanding this determination to the agency for the 
reconsideration of this adjustment on a duty-included basis. 


11The ITA Brief I at 14. 
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(d) Selection of Interest Rates in Calculation of FMV. 


Commerce concedes that in calculating credit expenses incurred 
on sales in the home market between the time of sale and the time 
of payment with regard to Daewoo, the ITA improperly used a 10 
percent interest rate which was based on “best information availa- 
ble”, rather than the actual company-specific and verified informa- 
tion which was duly provided by Daewoo. Commerce admits that its 
failure to use Daewoo’s actual credit expenses is not supported by 
substantial evidence on the record and requests a remand to recal- 
culate this adjustment. 

Plaintiff Samsung alleges that it had also provided information 
with regard to its actual interest expenses during this review period 
and that Commerce was required to use that information which was 
verified by the ITA. 

The Court finds that the use of 10 percent interest rates with re- 
gard to both Daewoo and Samsung is not supported by substantial 
evidence on the record. The record indicates that the ITA did not 
conduct this administrative review in accordance with the estab- 
lished procedure. While denying plaintiffs’ request to conduct the 
expedited review under Section 736(c) of the Act, the ITA began its 
regular administrative review under Section 751(a) of the Act soon 
after publication of an antidumping order, instead of awaiting for 
the first anniversary of the order. At the same time, Commerce pro- 
ceeded to use information provided by plaintiffs in support of their 
expedited review requests under Section 736(c), instead of following 
the regular procedure of providing a questionnaire containing the 
appropriate instructions needed to compile the required 
information. 

Samsung alleges that it was not informed in a timely manner of 
the specific requirements with regard to the form and methods of 
compiling the information substantiating the credit expenses. The 
ITA refused to utilize Samsung’s calculation of its short-term credit 
experience, which was verified, because it included certain borrow- 
ings in the form of debentures, export, and import loans, which 
should not be included in such calculations. Samsung alleges that 
the ITA should have recalculated the interest expenses by exclud- 
ing those loans, or alternatively, that the ITA should have consid- 
ered the corrected calculations of the interest expense which were 
subsequently provided by Samsung along with substantiating 
documents. 

It has been established that Section 776f(b) of the Act, 19 U.S.C. 
1677e(b), requires Commerce to use “best information otherwise 
available”, which can be detrimental to plaintiffs’ interests, only 
when “a party or any other person refuses or is unable to produce 
information requested in a timely manner and in the form required, 
or otherwise significantly impedes an investigation.” Jd., (emphasis 
added). 
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In Atlantic Sugar, Ltd. v. U.S. 744 F.2d 1556, 1560 (CAFC 1984), 
the court defined the punitive nature of the best information rule 
as follows: 

In short, one may view the best information rule, as the ITC 
urges, as an investigative tool, which that agency may wield as 
an informal club over recalcitrant parties or persons whose fail- 
ure to cooperate may work against their best interest. One may 
as well view the rule, in light of the legislative history cited, as 
a club over the ITC’s head, which Congress has brandished to 
force that agency to arrive at some determination within the 
time allotted. 


In the case at hand, the ITA did not resort to the best information 
rule in order to insure compliance with the deadlines “allotted” by 
Congress, but attempted to complete this premature review within 
self-imposed deadlines. Nor did Samsung fail to cooperate in this re- 
view or otherwise impeded the proceeding. 

Moreover, the record indicates that Samsung’s non-compliance 
consisted of providing too much information, rather than failing to 
provide adequate information, which the ITA could analyze and 
reprocess in view of the ITA’s own failure to provide instructions as 
to the methods of compiling the information. 

Samsung was not given an appropriate opportunity: to reshape its 
original Section 736(c) submission with regard to its credit expenses, 
so that it could meet previously unspecified requirements of the 
ITA. Before the ITA may find any non-compliance on the part of 
the parties to the proceeding, there must be a clear and adequate 
communication requesting the information, which is absent in this 
case. 

The Court remands the determination to use best information 
otherwise available in calculations of both Daewoo and Samsung’s 
credit expenses in the home market to the ITA for reconsideration, 
because it is not supported by substantial evidence on the record 
and is not in accordance with the law. 


(e) Deductions for Volume Rebates and Warranty Expenses in FMV 
Calculation. 

Commerce also applied the best information rule to calculate the 
adjustments for volume rebates and warranty expenses which Sam- 
sung incurred in the home market. Samsung alleges that these ex- 
penses were fully verified by the ITA during its first verification in 
July, 1984, and that Commerce never indicated that this informa- 
tion was either inadequate or not properly substantiated. Samsung 
alleges that the ITA did request that a new computer tape be sub- 
mitted after the verification, “[blecause the verified information 
contained certain revisions from Samsung’s original May 1984 sub- 
mission, * * * to save the Department [of Commerce] the time of 
keypunching the verified data into the computer”.!? Samsung as- 


12Samsung’s Brief at 47-48. 
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serts that the ITA refused to rely on this verified information stat- 
ing that it was submitted too late and not in the right format, and 
that Commerce proceeded to use “best information otherwise avail- 
able” under Section 776(b) of the Act to plaintiff's detriment. 

The ITA defends its decision to use “best information available” 
by reiterating the conclusion of the final results under review, 
which states: 


Samsung supplied the Department with new computer tape 
over three weeks after the November 1, 1984 deadline. The tape 
was not formatted properly and the Department could not use 
it. Samsung was aware of the formatting requirements and had 
submitted a previous tape that was usable. Even if the tape in 
question were usable, the Department has serious doubts about 
using it at such a late date. The tape was submitted after the 
verification in November. Samsung claimed that it reflected 
the verification changes. If we had used that tape, we would not 
have had any opportunity to corroborate that claim. Manual 
correction by use of a new average number based on the verifi- 
cation would distort the customer-specific nature of the claim. 


49 Fed. Reg. 50420, 50431. 

Similar to the issue of home market credit expenses, the Court 
cannot uphold the ITA’s use of “best information available” in cal- 
culating the rebate and warranty adjustments, because Commerce 
failed to avail plaintiff of an opportunity to provide timely and com- 
plete responses, because Commerce did not request plaintiff to sup- 
plement its response with regard to these expenses until the verifi- 
cation, and because Samsung complied with the ITA’s request to 
provide this information during verification. Subsequent submission 
of verified information on a new computer tape, which was alleged- 
ly not formatted properly, does not relieve Commerce’s responsibili- 
ty to utilize information which passed its verification scrutiny. 

In the process of expediting this regular administrative review, 
presumably to compensate plaintiffs for the refusal to conduct the 
short Section 736(c) review, Commerce has curtailed certain normal 
procedural safeguards of this administrative proceeding. The Court 
remands this issue to the agency for reconsideration in accordance 
with this opinion and to provide plaintiffs with a meaningful oppor- 
tunity to participate in the review. 


(f) Calculation of ESP Off-set Cap Limiting an Adjustment to FMV. 

The ITA also concedes that it erred in failing to include the 
amount of selling commissions in the U.S. market in calculating the 
so-called ESP off-set cap. 

In addition to the circumstance-of-sales adjustments for differ- 
ences in direct selling expenses between the U.S. and foreign mar- 
ket, Section 353.15(c) of the Regulations provides for an adjustment 
to FMV for other selling expenses, which are incurred in the home 
market, but only to the extent of the ESP off-set cap: 
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(c) Special rule. Notwithstanding the criteria for adjustments 
for i Aorencs in circumstances of sale set forth in paragraphs 
(a) and (b) of this section, reasonable allowances for other sell- 
ing expenses generally will be made in cases where a reasona- 
ble allowance is made for commissions in one of the markets 
under consideration and no commission is paid in the other 
market under consideration, the amount of such allowance be- 
ing limited to the actual other selling expense incurred in the 
one market, or the total amount of the commission allowed in 
such other market, whichever is less. In making comparisons 
using exporter’s sales price, reasonable allowance will be made 
for all actual selling expenses incurred in the home market up 
to the amount of the selling expenses incurred in the United 
States market. 


19 C.F.R. § 353.15(c). The amount of U.S. selling expenses which 
limit the size of adjustments for indirect selling expenses to FMV in 
exporter’s sales price situations is called ESP off-set cap. The ITA’s 
failure to include the amount of selling commissions incurred by 
Daewoo in the U.S. market in calculations of the ESP off-set cap, 
therefore, deprived plaintiff of a corresponding reduction in FMV 
and thus improperly increased the resultant calculations of dump- 
ing margins. 

The Court remands the final results to the ITS for recalculation 
of the ESP offset cap in accordance with 19 C.F.R. § 353.15(c) as re- 
quested by the agency. 


II. CALCULATION OF UNITED STaTEs PRICE 


(g) Treatment of Account Receivables From Parent Companies as In- 
direct Selling Expenses. 


Samsung alleges that Commerce erred in treating the amount of 
the accounts receivable from the parent company, which appeared 
on its U.S. subsidiary’s balance sheet as indirect selling expense, 
and deducting this amount in the calculations of ESP under 19 
U.S.C. § 1677a(e)(2). 

Commerce concedes that it erred in making these adjustments 
without establishing that these amounts in fact represent indirect 
selling expenses, which were incurred by the parent companies on 
behalf of their subsidiaries in the United States. The ITA concedes 
that “the mere possibility of an incomplete response—raised at the 
end of the case after all the verifications were complete—was not a 
sufficient reason to abandon the verified information.” * 

Zenith and Unions insist, however, that the adjustments were 
proper and claim, in addition, that similar adjustments should be 
made for Gold Star and Daewoo, because their financial documents 


13The ITA Brief I at 32 (emphasis in original). 
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also contain receivables “apparently representing receipts in ad- 
vance of expense incurred.”"4 

Zenith urges the Court to disregard Commerce’s concession of the 
error, stating that it is not binding on the Court. Zenith relies on 
Ashland Oil v. FTC, 548 F.2d 977, 981-82 (D.C. Cir. 1976): 


Even if government counsel had attempted to disavow the ba- 
sis on which the FTC acted—and it is clear from the foregoing 
that he did not—his statements could not bind the court to ig- 
nore the rationale on which the FTC’s decision was actually 
based. No principle of administrative law is more firmly estab- 
lished than that a court must review discretionary actions in 
terms of the rationale on which the agency acted, rather than 
“accept appellate counsel’s post hoc rationalizations,” Burling- 
ton Truck Lines v. United States, 371 U.S. 156, 169, 83 S. Ct. 
239, 9 L.Ed.2d 207 (1962). 


The Court finds that the issue before this Court is not whether 
the Court is bound by the agency’s concession of its error, but 
whether the rationale upon which the ITA made the adjustments in 
question was reasonable, supported by the evidence on the record, 
and was otherwise in accordance with the applicable law. 

The above quotation from Ashland indicates clearly that the gov- 
ernment counsel in that case did not “disavow the basis” for the 
agency’s action. Jd. In the case at bar, however, the ITA does con- 
cede that it did not have any supportable rationale for disregarding 
the actual and verified information and for making the adjustment 
for the account receivables. 

The Court is remanding the final result of this administrative re- 
view to the ITA for correction of the erroneous deductions from 
ESP as requested by the ITA. 


(h) Treatment of Legal Fees as Selling Expenses. 


Samsung alleges that the ITA erred in deducting from the U.S. 
price the legal expenses, which were incurred by Samsung during 
this review period in relation to the preceding antidumping investi- 
gation, in violation of 19 U.S.C. § 1677a(e)(2). 

Zenith and Unions argue to the contrary that the ITA properly 
made this adjustment and that Commerce erred in failing to make 
similar adjustments for legal expenses which were also incurred by 
Daewoo and Gold Star. 

The ITA concedes that legal fees do not qualify as selling ex- 
penses deductible from ESP and that the administrative record of 
this review fails to articulate any rationale for treating the legal 
fees as deductible selling expenses. Furthermore, Commerce admits 
that no such rationale exists and that Commerce’s established prac- 
tice is not to consider legal fees as either directly or indirectly relat- 
ed selling expenses. 


14Motion of Zenith Electronics Corporation for Judgment upon the Administrative Record (“Brief in Chief of 
Zenith”) at 26. 
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The Court is satisfied with Commerce’s explanation that legal 
fees do not qualify as selling expenses, and that it would also be 
against public policy to make an adjustment for legal fees in calcu- 
lations of dumping margins. Such practice would create artificial 
dumping margins and might encourage frivolous claims in order to 
incur legal fees which would result in increased margins. 

The Court remands the final results of the administrative review 
to Commerce for correction of this erroneous deduction with regard 
to the legal expenses incurred by Samsung. 


(i) Export-related Selling Expenses Incurred Outside of the United 
States. 


Plaintiffs claim that Commerce violated 19 U.S.C. § 1677a(e)(2)" 
in deducting from ESP certain selling expenses which were not in- 
curred within the territory of the United States. Plaintiffs do not 
dispute that these selling expenses relate to their export sales in 
the United States, but allege that only those expenses which are in- 
curred within the United States are deductible from the U.S. price. 

Plaintiffs also allege that these expenses must be reflected on the 
accounting books and records of exporters, rather than those of 
their parent companies in Korea, in order to meet the requirement 
of 19 U.S.C. § 1677a(e)(2) that they must be incurred “by, or for the 
account of the exporter in the United States.” 

Defendant concedes that the ITA did limit the adjustments to 
those expenses which were incurred within the United States in the 
past. Defendant asserts, however, that the ITA has revised its ad- 
ministrative practice and is consistently following its current prac- 
tice of making appropriate adjustments for all expenses incurred in 
relation to the U.S. exports. 

The Court does not find that the site or location at which the sell- 
ing expenses are incurred, is decisive for the purposes of making 
these adjustments under 19 U.S.C. § 1677a(e)(2). 

In Silver Reed America, Inc., et. al. v. United States, No. 88-37 
slip. op. (CIT 1988), plaintiff Silver similarly contended that the in- 
ventory carrying costs which were accrued during the time the mer- 
chandise was being transported to the United States should not be 
deducted from the U.S. price, because these expenses were not in- 
curred in the United States. The court in Silver upheld the defend- 
ants’ position, however, that “the phrase ‘in the United States’ does 
not limit the word ‘incurred,’ and [that] in any event § 1677a(e)(2) 
was not intended to limit the deductibility of selling expenses, in- 
curred by or on behalf of the exporter, that are related to United 


1519 U.S.C. 1677a(eX2) in relevant part provides: 
(e) Additional adjustments for exporter’s sales price.— 
For purposes of this section, the exporter’s sales price shall also be adjusted by being reduced by the 
amount, if any, of— 
* ~ * * * * * 
(2) expenses generally incurred by or for the account of the exporter in the United States in selling 
identical or substantially identical merchandise * * * 
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States sales.” Id. at 7. We adhere to the conclusions reached by the 
court in Silver Reed for the following reasons. 

The U.S. price of the merchandise can be based on either “the 
purchase price, or the exporter’s sales price [ESP] of the merchan- 
dise, whichever is appropriate.” 19 U.S.C. § 1677a(a)(1). 

The statutory distinction between the purchase price, the price at 
which the merchandise is purchased by a U.S. purchaser, and the 
exporter’s sales price, the price at which the merchandise is sold to 
a U.S. purchaser, would not be very meaningful, but for the empha- 
sis on the additional selling activities conducted by foreign export- 
ers in ESP situations in order to sell their merchandise in the Unit- 
ed States. 

Consequently, 19 U.S.C. §1677a(e) provides for adjustments 
which have an equalizing effect of removing these additional selling 
expenses from the U.S. price. These adjustments have the effect of 
converting ESP into a regular purchase price so that the U.S. price 
in both situations could be measured “at the specific, ‘common‘ 
point in the chain of commerce” when the merchandise is leaving 
the “factory gates.” Smith-Corona Group, SCM Corp. v. United 
States, 713 F.2d 1568, 1572 (CAFC, 1983), cert. denied, 465 U.S. 1022 
(1984). 

This statutory construction reflects an economic presumption 
that exporter’s sales price must contain a built-in surcharge to re- 
flect these additional selling expenses which must be stripped from 
the ESP, in order to make a fair price comparison. If the foreign ex- 
porters do not adequately raise their U.S. prices to cover these addi- 
tional selling expenses, the adjusted ESP would accurately reflect 
this unfair practice. 

This provision reflects a clear Congressional mandate to account 
for the additional selling activities by the foreign exporters in sell- 
ing the merchandise in the United States. This requirement does 
not change merely because these additional export-related selling 
expenses happen to be incurred and financed by the exporters’ par- 
ent companies in the country of exportation. Congress specifically 
provided that these expenses could be made either by the exporters 
themselves, or by other unspecified entities “for the account of the 
exporter in the United States”. 19 U.S.C. § 1677a(e)(2). When some 
export-related activities and their costs are absorbed by the export- 
ers’ parent companies, it is fair to conclude that they were incurred 
for the account of the exporter in the United States. 

The legislative history of this provision, as well as its intended 
purpose, indicate that the only geographic requirement with regard 
to these expenses is their relation to sales in the United States. The 
Senate Report accompanying the enactment of the provision’s pred- 
ecessor in the 1921 Antidumping Act, which is not modified with re- 
spect to this issue, stated: 
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In substance, the term “exporter’s sale price” is defined in such 
manner as to make the price the net amount returned to the 
foreign exporter. 


S. Rep. No. 16, 67th Cong., 1st Sess. 12 (1921). 

Since the definition of the foreign exporter includes both the for- 
eign manufacturer and its selling subsidiary in the United States, 
this statement indicates that all U.S. export related expenses were 
intended to be deducted in order to determine the net amount of 
the U.S. price. 

Similarly, the testimony during the debate over this provision 
states: 


[An] appraiser [currently, the ITA] can disregard the apparent 
sales price and take the sales price of the importer in the Unit- 
ed States, and after subtracting from that price the expenses 
incurred in placing the merchandise in the market of the United 
States, will reach the real sales price at which the merchandise 
entered into competition with comparable merchandise in the 
United States. 


59 Cong. Rec. H328 (daily ed. Dec. 9, 1919) (Remarks of Rep. 
Fordney) (emphases added). This statement indicates clearly that 
the selling expenses do not have to be incurred in the United 
States, but have to be made “in placing” the merchandise for sale 
in the United States.” Jd. (emphasis added). 

The alternative allegation of plaintiffs that in order to be in- 
curred by or for the account of the exporter in the United States, 
these expenses must be reflected on the U.S. exporters’ accounting 
books and records is impermissibly narrow and clearly erroneous. It 
substitutes the technical meaning of the term “for the account” as 
used in the accounting profession for the common meaning of the 
term. The phrase “by, or for the account of the exporter” commonly 
means that the expense may be incurred on behalf of the exporter. 
The context of the provision in question does not indicate that the 
strict accounting meaning of the term “for the account”, so that 
these expenses should be reflected on the exporters’ records, was in- 
tended by Congress. 

The Court is satisfied that the current interpretation of this pro- 
vision by the ITA is reasonable and is in compliance with the Con- 
gressional intent and purpose of the law. The Court affirms the fi- 
nal results by the ITA in making an adjustment for selling expenses 
which are incurred by plaintiffs in Korea in connection with their 
sales of the merchandise in the United States. 


(j) Deduction of Pre-Sale Credit Expenses From ESP. 


Plaintiffs Daewoo, Gold Star and Samsung allege that the ITA 
erred in adjusting the exporter’s sales price for imputed credit ex- 
penses which are incurred between the time the merchandise is ex- 
ported from Korea and the time it is sold by their U.S. subsidiaries 
to unrelated purchasers in the United States. 
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Plaintiffs allege that this practice is unfair because it is inconsis- 
tent with the ITA’s practice of disallowing a parallel adjustment to 
FMV for pre-sale credit expenses in the home market, and that only 
the actual, rather than imputed selling expenses may be deducted 
from ESP. According to plaintiffs, this disparity in treatment be- 
tween pre-sale credit expenses in the home market and those in the 
United States represent an arbitrary abuse of the agency’s 
discretion. 

A separate argument with regard to the measurement of pre-sale 
credit expenses for the purposes of ESP calculations is raised by 
Zenith and Unions as plaintiffs in a consolidated action. Zenith and 
Unions defend Commerce’ practice of making the adjustment for in- 
ventory carrying costs to ESP. 

With regard to the measurement of the inventory carrying costs, 
Zenith and Unions allege, however, that Commerce improperly ap- 
plied the home market interest rate, rather than the higher United 
States interest rate, to a portion of the inventory carrying period 
when the merchandise entered the United States and was awaiting 
its sales to unrelated U.S. purchasers. 

After examining whether this difference in treatment of the cred- 
it expenses in calculating the U.S. price and FMV is warranted by 
the antidumping law, the Court does not find any support for the al- 
legations of plaintiffs. 

The actual issue before the Court is whether 19 U.S.C. 
§ 1677a(e)(2) requires an adjustment to ESP for these pre-sale credit 
expenses, and whether these are additional selling expenses which 
the exporters would not have to incur, but for the exportations of 
the merchandise to the United States for sale by their USS. 
subsidiaries. 

The legislative history discussed in the previous section explains 
the obvious rationale behind the deductibility of the additional sell- 
ing expenses which are incurred by exporters in ESP situations. In 
purchase price transactions, when the first unrelated U.S. purchas- 
er buys the merchandise from the exporters in their home country, 
the exporters do not have to finance the merchandise while it is en 
route to the United States and while it is held in the warehouses of 
their U.S. subsidiaries. In ESP situations, however, exporters are 
bound to incur these additional inventory carrying costs. 

The Court also finds that these additional expenses are assumed 
to be actually incurred by financing and maintaining the merchan- 
dise, even though no specific entries with regard to these carrying 
cost may be found on the exporters’ books and records. The practice 
of imputing these expenses by the ITA is a process of measuring 
these actual expenses, rather creating them artificially or 
arbitrarily. 

The Court is not convinced by the plaintiffs’ argument that the 
ITA’s failure to make a similar deduction for pre-sale credit ex- 
penses from FMV results in unfair comparison. Section 773 of the 
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Act controls calculations of FMV and provides a separate method of 
accounting for different selling expenses which are incurred with 
regard to the merchandise sold in the home market. 19 U.S.C. 
§ 1677b. It would be inappropriate to invalidate a legitimate adjust- 
ment to ESP merely because no similar adjustment is generally 
made in calculations of FMV. 

The Court finds neither statutory, nor equitable grounds in this 
case to require the exact same treatment of pre-sale credit expenses 
in the calculations of both exporter’s sales price and foreign market 
value, which are completely different in nature. 

In the Final Results of this administrative review, the ITA prop- 
erly explained: 

We disagree that we are inconsistent in not adjusting for inter- 
est expenses incurred during the pre-sale inventory period in 
the home market while reducing United States price by the in- 
terest costs incurred from date of shipment to date of sale. 
From both United States price and foreign market value we de- 
duct the cost for the period from date of shipment from ware- 
house in the home market to date of payment by the unrelated 
customer. 


49 Fed. Reg. at 50427. 

The Court finds that the “pre-sale” period in ESP sales and sales 
in the home market cannot be treated equally. In ESP situations, 
the statute does not allow for a determination of the U'S. price 
based on transaction prices between related parties, the foreign 
manufacturers and the U.S. selling subsidiaries. The sale to the 
first unrelated U.S. purchaser is treated as the actual sale of the 
merchandise. At the same time, the pre-sale period in ESP situa- 
tions in fact includes a sale between the related parties with addi- 
tional shipping, financing and selling costs, which are not part of 
pre-sale expenses in the home market. The Court finds that Com- 
merce is required to treat these ESP pre-sale expenses differently in 
order to make a fair comparison. See, Smith Corona, supra. 

Zenith alleges that in the subsequent administrative review, 
which is not subject to this action, Commerce has divided the pre- 
sale inventory period into domestic and U.S. portions and applied 
domestic and U.S. interest rates respectively. Consequently, Zenith 
alleges that the ITA erred in failing to apply the same methodology 
during the administrative review in question. 

The Court will not address this allegation of Zenith, because it ex- 
tends beyond the scope of this judicial review. The standard of judi- 
cial review under 19 U.S.C. § 516a is limited to the administrative 
record of the final results subject to this action. This argument of 
Zenith is based on the events of the subsequent review period which 
is not now before this Court and with regard to which no adminis- 
trative record is available for review. 
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The Court affirms the final results with regard to the additional 
adjustments to ESP for imputed inventory carrying costs as reason- 
able and in accordance with the law. 


III. ProcepurRAL CLAIMS 


(k) Section 737(a) Assessment Cap. 

Plaintiffs contend that Section 737(a) of the Act imposes a limita- 
tion on the amount of duties to be assessed as a result of this ad- 
ministrative review and that the duty assessed on entries which 
were made prior to the final determination of the ITC may not ex- 
ceed the rates established in the preliminary determination of the 
initial less-than-fair value investigation.'* In particular, Daewoo as- 
serts that Commerce has violated both Sections 737(a) and 735 of 
the Act when it raised the preliminary estimated duty deposits 
rates immediately after its final determination in the initial LTFV 
investigation. Daewoo argues that Section 735 of the Act applicable 
to final determinations contains no authorization to modify the esti- 
mated duty deposit rates which are established in the ITA prelimi- 
nary determination at the initial LTFV investigation. 19 U.S.C. 
§ 1673b(d). Consequently, Daewoo contends that Commerce was re- 
quired to continue to collect deposits at the same preliminary rates 
until the date of publication of the ITC final injury determination, 
and then to disregard any difference between those estimated pre- 
liminary rates and the actual assessment rates of this administra- 
tive review pursuant to Section 737(a) of the Act. 

Plaintiffs cite one administrative decision, Fireplace Mesh Panels 
from Taiwan, 48 Fed. Reg. 31279 (1983), in which the ITA agreed 
with plaintiffs’ interpretation of Section 737(a) of the Act. In re- 
sponse to a comment from an interested party in that administra- 
tive review, the ITA stated that it will limit the actual assessment 
rates for all entries made prior to the final determination of the 
ITC by the rates of estimated duties which were established in the 
initial less-than-fair value determination. Plaintiffs argue that by 
raising the rates of deposits immediately after its final LTFV deter- 
mination, the ITA had indicated conclusively that it did not intend 
to limit the assessment of antidumping duties by the preliminary 
rates. 

Defendant did not state its position with regard to this issue in its 
brief, but requested the Court to remand this issue to the ITA. The 
ITA did not concede its error, but requested a remand in order to 


1619 U.S.C. § 1673f. Treatment of difference between deposit of estimated antidumping duty and final assessed 
duty under antidumping duty order 
(a) Deposit of estimated antidumping duty under § 1673b(dX2) of this title —If the amount of a cash deposit 
collected as security for an estimated antidumping duty under § 1673b(dX2) of this title is different from the 
amount of the antidumping duty determined under an antidumping duty order published under § 1673e of this 
title, then the difference for entries of merchandise entered, or withdrawn from warehouse, for consumption 
before notice of the affirmative determination of the Commission under § 1673d(b) of this title is published shall 
be— 


(1) disregarded, to the extent the cash deposit collected is lower than the duty under the order, or. 
(2) refunded to the extent the cash deposit is higher than the duty under the order. 
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address this issue and make a decision with regard to the proper in- 
terpretation of Section 737(a) of the Act.!” 

Zenith and Unions, on the other hand, dispute plaintiffs’ argu- 
ments on the merits and request this Court to rule on this issue 
without remanding it to the ITA. 

Since the ITA requested a remand without stating its position 
with regard to its interpretation of Section 737(a), and without ad- 
mitting an error, the Court ordered the ITA to provide “a memoran- 
dum of points and authorities explaining the legal position and the 
administrative practice of the ITA with regard to the application of 
19 U.S.C. § 1673f”.1® 

In the Memorandum, the ITA confirmed its interpretation of Sec- 
tion 737(a) of the Act as follows: 


It has been our longstanding practice * * * that two provisional 
measures assessment rate caps govern the liquidation of entries 
or withdrawals of merchandise between our preliminary affirm- 
ative determination and the ITC’s final jnjury determination. 
As explained below, Section 737(a) of the Act permits us to ad- 
just the provisional measures assessment rate cap based on our 
final affirmative LTFV determination.’ 


After a careful consideration of the intricate statutory scheme 
under review, the Court finds the agency’s position with regard to 
the application of Section 737(a) of the Act is reasonable and is oth- 
erwise in accordance with the law. 

The statutory scheme of the Act provides for a series of findings 
and determinations by the administering agency before the actual 
antidumping duty may be assessed on the entries of the subject 
merchandise. The actual assessment of antidumping duties does not 
occur until Commerce conducts its first administrative review of en- 
tries subject to an antidumping order. 

The Court finds that Section 737(a) of the Act does not impose a 
limitation on the actual assessment rate by the rates established in 
the ITA preliminary determination, but requires only that the 
amount of duties assessed on entries made prior to the ITC final de- 
termination should be “disregarded, to the extent the cash deposit 
collected is lower than the duty”. 19 U.S.C 1673f(a)(1), (emphasis 
added). 

Section 733(d)(2) of the Act contains an authorization to suspend 
liquidation of the subject entries and to collect deposits of estimated 
duty as part of the affirmative preliminary determination of the ini- 
tial investigation. The reference to this authorization in Section 
737(a) does not limit Commerce’s authority to adjust those prelimi- 


17The ITA requested a remand in order to make “whatever decision it may make”, Deft Brief at 13. 

18See, Order dated May 31, 1988. The ITA misunderstood the Court’s Order, and instead of a legal memoran- 
dum, jit filed a document entitled Results of Remand of Final Results of Antidumping Duty Administrative Re- 
view, Color Television Receivers from Korea, Pursuant to Court Order in Daewoo Electronics Co., et al. v. United 
States, dated June 28, 1988 (the “Memorandum”). Since the Court never remanded this issue to the ITA, this doc- 
ument will be treated as a legal memorandum. 

19See Memorandum at 4-5, footnote omitted. 
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nary rates in their subsequent final determination in LTFV 
investigations. 

Commerce properly refers to the legislative history of Section 
733(d\(2) of the Act with regard to preliminary determinations 
which authorizes initial suspension of liquidation and collection of 
deposits, and states that these preliminary deposit rates could be 
adjusted “when more accurate information becomes available” 
Secondly, Commerce provides a reasonable explanation of its posi- 
tion by reference to Section 735 of the Act.”! This section authorizes 
the agency to suspend liquidation and collect cash deposits immedi- 
ately after its final determination in cases where a preliminary de- 
termination of the ITA has been negative. The Court finds this pro- 
vision very instructive in that it authorizes the ITA to order sus- 
pended liquidation of the subject merchandise immediately after its 
final determination by reference to Section 733(d) with regard to 
preliminary determinations. This reference to the authorization 
provision of Section 733(d) of the Act indicates that that provision 
granted Commerce a continuing authority to suspend liquidation 
and to collect estimated duty deposits. 

This provision indicates that the ITA has the authority to collect 
updated deposits in the amount at which foreign market value of 
the merchandise exceeds its U.S. price and to make a corresponding 
change in the deposit rates when the ITA perfects its calculations 
as a result of its final determination.” 

The Court does not agree, therefore, that Section 737(a) of the Act 
limits the actual assessment of antidumping duty to the prelimina- 
ry rates of estimated duty. If the merchandise was entered prior to 
the final determination, the rates established in the ITA prelimina- 
ry determination would serve as an assessment cap. Conversely, if 
the merchandise is entered after the preliminary rate was raised as 
a result of the final determination, that higher rate would serve as 
the limit of the actually assessed duties for all those entries which 
have been made prior to the final injury determination of the ITC 
pursuant to Section 737(a) of the Act. 

Plaintiffs’ reliance on Antidumping Code on Implementation of 
Article VI of GATT (the “Antidumping Code”) is confused. The 
Court does not find any conflict between this international agree- 
ment and its implementing provision in Section 737(a) as inter- 
preted by the ITA. 

The relevant provision of Article 11 of the Antidumping Code 
states that 


20]d., at 7, citing S. Rep. No. 96-249, 96th Cong., Ist Sess. 65 (1979). 

2119 U.S.C. § 1673d(cX 1B) states: 
(B) in cases where the preliminary determination by the administering authority under section 1673b(b) of 
this title was negative, the administering authority shall order under paragraphs (1) and (2) of section 
1673b(d) of this title the suspension of liquidation and the posting of a cash deposit, bond or other security. 
(emphasis added) 

22The ITA indicates that it would ordinarily do so even when the amount of security has to be adjusted down- 

ward. See Memorandum at 8, footnote 5. 
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If the antidumping duty fixed in the final decision is higher 
— = provisionally paid duty, the difference shall not be 
collected. 


Plaintiffs’ interpretation of this provision equates the term “pro- 
visionally paid duty” with preliminary rates of duty to the exclu- 
sion of the rates established in the final determinations of the ITA. 
Plaintiffs ignore the provisional nature of duties which are imposed 
as a result of the final determination and which also serve merely 
as estimated duty until the actual assessment rates are established 
as a result of the administrative review. Pursuant to the definition 
of “provisionally paid duty” of the Antidumping Code, both the ITA 
preliminary and final rates of duty in the initial LTFV investiga- 
tion represent provisionally paid duty.” 

Finally, plaintiffs’ interpretation of this provision would render 
meaningless the meticulous calculations required under the Act in 
both the final determinations of LTFV investigations and final re- 
sults of the first administrative review. The Court does not find that 
Congress intended this absurd result. The Court affirms Com- 
merce’s interpretation and application of Section 737(a) of the Act. 


(1) The Disclosure Requirement. 


Daewoo and Gold Star allege that the ITA improperly refused to 
disclose the computer programs and printouts which contained cal- 
culations of the final results of this administrative review. 

The ITA and defendant-intervenors contend that this issue is 
moot, because plaintiff, as a result of bringing this action, have ob- 
tained access to the documents in question as part of the adminis- 
trative record filed with this Court under the judicial protective 
order. 

Plaintiffs contend that the issue as to whether the ITA is re- 
quired to release the computerized information at the end of the ad- 
ministrative proceeding is capable of recurrence, and, therefore, it 
should not evade judicial review on the ground of mootness. 

The Court agrees with plaintiffs’ arguments that the ITA failed to 
carry the burden of demonstrating mootness by establishing that (1) 
there is no reasonable expectation that the same issue will recur 
and that (2) interim relief has completely and irrevocably eradicat- 
ed the effects of the alleged violation and the parties’ interest in the 
underlying question of law. County of Los Angeles v. Davis, 440 U.S. 
625, 631 (1979). 

The Court is aware that the final results of this administrative re- 
view are subject to judicial review independently of other stages in 
the administrative process. At the same time, there are legal issues 
which affect conduct of the parties throughout these independent 
stages of the administrative process. The Court prefers to address 


Article 10 of the Antidumping Code provides that 
Provisional measures may take the form of a provisional duty or, preferably, a security by cash deposit 
or bond—equal to the amount of the anti-dumping duty provisionally estimated, being not greater than 

the provisionally estimated margin of dumping. 
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such issues as soon as they arise in order to give parties the benefit 
of an early resolution of issues which could hamper the administra- 
tive process. 

Because the ITA is required to file a complete administrative re- 
cord every time it is challenged in this Court, the parties seeking 
access to the documents which are contained in the administrative 
record will automatically receive it under the protective order of 
this Court. If obtaining the access to the ITA calculations is the 
main issue in a court action, the case would automatically become 
moot as soon as the administrative record is filed and the protective 
order is issued. It simply does not make any sense to require parties 
to initiate a court action in order to obtain access to calculations 
which form the basis of the ITA determinations. 

The Court finds that the parties’ access to computer programs 
and printouts as part of the administrative record of this legal ac- 
tion does not dispose of the urgent issue as to whether the ITA is re- 
quired to provide parties with a timely disclosure of the computer 
programs and printouts as part of the administrative process and 
before a legal action is commenced in this Court. 

The Court finds that Commerce is required to disclose, not only 
the basic facts and conclusions of law, which form the basis of the 
final results as published in the Federal Register, but also the actu- 
al calculations of the dumping margins used during the process of 
manipulating the factual data in accordance with the law. These 
calculations are an essential component of the final results and a 
crucial part of the determination of the actual amount of antidump- 
ing duties to be assessed on the subject merchandise. 

Section 777 of the Act, 19 U.S.C. § 1677f, is clearly designed to 
give parties access to the information which forms the basis of de- 
terminations by the ITA throughout the administrative proceed- 
ings, provided that the necessary precautions against unauthorized 
disclosures of proprietary information are taken. The ITA is re- 
quired to establish and follow a procedure which will provide the 
parties with the necessary access to various documents including 
the computer programs and printouts which form the basis of the 
ITA determinations. 


(m) Clerical Errors in Calculation of the Final Results. 

Daewoo and Samsung allege that the ITA made a number of er- 
rors in calculations of the final dumping margins. Commerce con- 
cedes that the final calculations contain some inadvertent omissions 
and inconsistent transactions, and requests the Court to remand 
this determination for corrections. 

Zenith and Unions object to a remand for the purpose of cor- 
recting the clerical errors on the ground that most of these errors 
are not clerical errors, but rather the preferred methods of calcula- 
tions intentionally utilized by the ITA. 
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The Court will not address each specific error alleged by plaintiffs 
in view of Commerce’s admission of the errors. The Court remands 
the determination to Commerce for correction of clerical errors. 


ITV. AppITIoNAL ARGUMENTS OF ZENITH AND UNION 


(n) Adjustment for Taxes Forgiven upon Exportation. 

Plaintiffs Zenith and Union allege that the ITA violated the ex- 
press requirement of Section 772(d)(1\(C) of the Act, when it de- 
ducted from FMV the amount of certain Korean taxes, which were 
forgiven upon exportation of the merchandise to the United States, 
instead of adding these taxes to the U.S. price of the merchandise. 
Similarly, plaintiffs allege that the ITA failed to limit the amount 
of this adjustment by the extent to which “such taxes are added or 
included in the price of such or similar merchandise when sold in 
the country of exportation” in violation of the same provision of the 
law. Id. 

In support of their arguments, plaintiffs rely on Zenith Electron- 
ics Corp. v. U.S. 633 F. Supp. 1382 (CIT 1986) in which this court up- 
held plaintiffs’ position with regard to the exact same issues. 

The ITA admits that it departed from both the literal application 
of this provision in the statute and this court’s interpretation of 
that provision in Zenith. Commerce justifies its continued adher- 
ence to the interpretation which was rejected by the court by re- 
peating the same argument which was raised in Zenith, namely, 
that a literal application of Section 772(d)(1)(C) of the Act would ar- 
tificially inflate dumping margins in conflict with the Congressional 
purpose of this section to achieve a tax-neutral computation of 
dumping margins. Commerce persists “that the ITA’s treatment of 
taxes which have been rebated or forgiven upon exportation is ra- 
tional and lawful and should have been sustained by the Court in 
Zenith”. In addition, Commerce states that the agency has not de- 
veloped an alternative methodology, because the decision in Zenith, 
did not yet become final. As an alternative to reconsidering the 
court’s decision in Zenith, the ITA requests this Court to abstain 
from remanding this issue to the agency for redetermination until 
such time as the judgment of this court in Zenith becomes final and 
a new methodology to implement it can be developed by the ITA. 


2419 U.S.C. § 1677a(dX1\C) states: 


(d) Adjustments to purchase price and exporter’s sales price—The purchase price and the exporter’s sales 
price shall be adjusted by being— 


(1) increased by— 
ca 


a cm * * * * 

(C) the amount of any taxes imposed in the country of exportation directly upon the exported mer- 
chandise or components thereof, which have been rebated, or which have not been collected, by reason of 
the exportation of the merchandise to the United States, but only to the extent that such taxes are added 
to or included in the price of such or similar merchandise when sold in the country of exportation; 

25Defendant’s Brief in Opposition to the Motions of Zenith and Unions for Judgment upon the Agency Record 
(the “ITA Brief II”) at 7. 
26]d., at 9. 
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Daewoo and Gold Star attempt to defend the ITA’s position by 
distinguishing the facts of this case from those in Zenith. They al- 
lege that unlike the Japanese commodity tax involved in Zenith, 
there is substantial evidence on the record that the Korean taxes in 
question are added to and included in the price of the merchandise 
in the home market and that the adjustment for the full amounts of 
these taxes was, therefore, in accordance with the law. This argu- 
ment, however, does not address the requirement of Section 
772(dX1\C) that this adjustment has to be determined with regard 
to the value of the exported merchandise and has to be added to the 
USS. price, rather than deducting the amount of taxes imposed on 
sales in the home market from FMV. Furthermore, the argument of 
Daewoo and Gold Star that the Korean taxes, unlike the Japanese 
commodity taxes in Zenith, were actually passed-through to Korean 
purchasers of the merchandise would be relevant if the ITA made 
such determination in calculating the adjustment. The ITA notice 
of the final results and the administrative record of this case indi- 
cate, however, that Commerce did not attempt to make any such de- 
termination, but merely assumed that taxes were passed-through as 
the best information available. The court held in Zenith that the 
ITA could not make such an assumption without actually attempt- 
ing to determine whether these taxes were shifted to Korean pur- 
chasers according to the specific requirement in the law. 

The Court will refrain from revisiting the same issues which we 
addressed in great detail and disposed of in Zenith, supra. The ITA 
does not raise a single argument or factual distinction, which was 
not addressed in that case, and has not demonstrated the need for 
reconsideration of those issues. In Fundicao Tupy et. al. v. U.S. et. 
al., 13 CIT ——, Slip. Op. 88-120 (1988), the court refrained from 
addressing the issue as to whether a preliminary injunction should 
issue with regard to new entries of merchandise when the same re- 
lief was denied to the moving party with regard to the entries made 
during a preceding review period. The court stated: “Since the 
Court of Appeals has now assumed jurisdiction over this matter, we 
do not believe that it would be appropriate for this Court to conduct 
an intra-court review of its previous decision by revisiting these is- 
sues.” Id., at 9 (footnote omitted). 

Similarly, the Court will not delay resolution of this issue within 
the context of this judicial review, merely because defendant is pur- 
suing an appeal of a judicial precedent which remains controlling 
until it is overturned. The Court will not allow the ITA to continue 
rewriting the express requirements of the statute without even at- 
tempting to obtain and meet the criteria of the proper procedural 
relief. 

The Court finds that the Zenith case is controlling in its holding 
and reasoning that Commerce’s_ interpretation of Section 
772(d\1XC) of the Act is not in accordance with the law and that 
the final results of this administrative review are not supported by 
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the evidence on the record with regard to this issue. The Court re- 
mands this issue to the ITA for reconsideration in accordance with 
this opinion. 


(0) Calculation of the Deposit Rates for Future Entries. 


Zenith and Unions argue that the ITA method of calculating the 
amounts of antidumping duty deposit requirements on future en- 
tries of CTRs from Korea violates the legislative purpose and the re- 
quirement to collect duties and deposits in the amount by which 
FMV exceeds U.S. price. Zenith alleges that the straight application 
of the antidumping duty percentage rates to the invoice prices at 
which CTRs are entered to the United States (“entered value”), 
rather than the adjusted or “statutory U.S. price” understates the 
amount of the deposit requirement. 

Zenith contends that the deposit requirement is clearly under- 
stated in this case, because the statutory U.S. price of the CTRs is 
substantially higher than its entered value as a result of the adjust- 
ments for Korean taxes which are not collected or rebated with re- 
gard to this merchandise upon its exportation to the United States. 
According to Zenith, therefore, the application of the same percent- 
age rate to the lower amounts of unadjusted entered value of CTRs 
yields inaccurate and disproportionate amounts of antidumping du- 
ty deposit requirements in violation the purpose and intent of the 
antidumping duty law.”’ 

The ITA, Daewoo, Gold Star and Samsung allege that this argu- 
ment should be precluded from being raised in this judicial review, 
because Zenith and Unions failed to exhaust the administrative 
remedies by raising this issue during the proceeding below. 

Alternatively, Commerce disputes this argument on the merits by 
stating that it is based on the erroneous premises that the adjusted 
US. prices of the merchandise will always be higher than its en- 
tered value and that there is no authorization to rely on the “en- 
tered value” of the merchandise. Commerce argues that there is no 
legal or factual basis for determining whether the deposit rates are 
understated or overstated until the future entries are reviewed and 
the actual antidumping duty rates for those entries is calculated. 
Commerce further alleges that the statutory deposit requirement 


27Zenith provides the following example to demonstrate the understatement of the deposit requirement: 

For example, assume Commerce reviewed only one entry of one Korean CTV [CTR] sold in the review chal- 
lenged herein. Further, assume that (a) the entered value of that single entered CTV set was $100; (b) Commerce, 
in calculating statutory USP, added to the $100 entered value approximately $50 as a forgiven tax add-back (in 
accordance with Zenith’s argument supra at 8-12), yielding a USP of $150; (c) the comparison FMV is $175, yield- 
ing a dumping margin of $25; and (d) the weighted-average margin of dumping on this CTV is, therefore, 16.67 
percent ($25 dumping margin as a percentage of $150 statutory USP). 

Now, assume that, on the day after this result is published in a final determination, there is a new, one set 
entry of this same Korean CTV model, again at an entered value of $100. Using Commerce’s weighted-average 
percentage dumping margin (16.67 percent) as determined in the just-completed review, the Customs Service 
would require a cash deposit of only $16.67 (16.67 percent of entered value) for an estimated antidumping duty. 
However, the most recent and best information available indicates that the future dumping margin and an- 
tidumping duty liability on this new entry will be $25. The proper way to calculate the deposit rate is to express 
the just-determined antidumping duty ($25) as a percentage of the reviewed entry’s entered value ($100), which 
would have yielded a 25 percent deposit rate and an accurate $25 cash deposit for an estimated antidumping duty 
on the new entry. 

Brief in Chief of Zenith at 13. 
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was never intended to, and could not possibly represent the exact 
estimate of the antidumping duties which might be due on the fu- 
ture entries of the merchandise and that Congress provided for col- 
lection of the difference between the duty deposited and the duty ul- 
timately assessed on the merchandise with interest. 19 U.S.C. 
§ 16736. 

The Court does not agree that Zenith is procedurally precluded 
from raising this issue in this judicial review. It is not until the fi- 
nal results of the review became published that the basis for this ar- 
gument arose. It is particularly true in view of the fact that the ITA 
did not make, and is still opposing, the upward adjustment to the 
USS. price for Korean taxes forgiven upon exportation, which would 
make the statutory U.S. price of the merchandise considerably 
higher than its entered value. 

At the same time, the Court does not find any support for the ar- 
gument of Zenith that the ITA violated its discretion in calculating 
ad valorem duty deposits by applying the weighted-average rates of 
antidumping duty to the entered value of the future entries of the 
merchandise. 

The Court finds that it would be both speculative and cumber- 
some for the ITA, in addition to determining the adjusted U.S. price 
of entries made during this review period, to make a special finding 
as to what such adjusted U.S. price might be for the future entries 
and to convert the current rate of antidumping duty to reflect such 
estimated adjusted U.S. price. 

It would also be speculative to assume that the adjusted U.S. 
price of the future entries would indeed be increased in the same 
proportion as in the final results of this review. The statutory U.S. 
price is subject to various upward and downward adjustments 
which depend on many factors to be determined during a future re- 
view. Until the ITA conducts such a review and determines the ad- 
justed U.S. price for the future entries, it is within Commerce’s dis- 
cretion to apply the rates of these final results to the entered in- 
voice value of the future entries without any additional conversions 
to account for the difference between the entered value of the mer- 
chandise and the adjusted U.S. price to be determined in the future. 

The Court concludes that the ITA is reasonably in compliance 
with Section 751(a)(2) of the Act in applying the rates established in 
the final results of the subject administrative review to future en- 
tries of the merchandise on an ad valorem basis. The Court affirms 
the final results of the ITA with regard to this issue. 


(p) Adjustment for Rebates in Determination of Sales Below Cost. 


Zenith claims that Commerce failed to account for certain re- 
bates, which were made by Daewoo on its home market sales of the 
merchandise, in determining whether the home market sales of the 
merchandise were made below their costs of production. Zenith al- 
leges that many more sales would be excluded from FMV as below 
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costs sales, if the ITA made the proper adjustments for the amount 
of rebates. 

The ITA concedes that it erred by inadvertently omitting the re- 
bates from its below costs analyses and requests a remand to correct 
this omission. 

Daewoo does not defend the ITA’s omission of rebates from the 
costs of production calculations in view of the agency’s request for a 
remand. At the same time, Daewoo states that these rebates should 
not be classified as indirect selling expenses, which are added to the 
overall costs of producing the merchandise, but instead must be con- 
sidered an aspect of the net sales. Daewoo also advances a number 
of specific methodologies with regard to calculation of the rebate ad- 
justments, should the Court order a remand. 

The Court will not proscribe specific methods of calculating the 
rebate when remanding this issue to the agency. The specific 
method of calculating the rebate is not ripe for judicial review. The 
action challenges the ITA’s failure to make an adjustment and the 
Court shall limit its ruling to this issue. Once Commerce has. per- 
formed the remand and reported its result to this Court, Daewoo 
will be able to raise these arguments, if it believes that the remand 
results are not supported by substantial evidence on the record, or 
otherwise not in accordance with the law. 

The ITA must address this issue on remand and allow the parties 
to submit their comments with regard to this adjustment. 


(r) Failure to Account for a Second Nameplate on Exported CTRs. 


Zenith alleges that the ITA failed to account for the expense of 
installing a second nameplate on CTRs which were sold by Gold 
Star in the United States. The ITA does not dispute that these addi- 
tional nameplates were not installed on CTRs which were sold in 
the home market. 

Zenith argues that, if U.S. price was based on purchase price, the 
ITA was required to account for the expense of installing the second 
nameplate on export merchandise by making a difference in mer- 
chandise adjustment to FMV pursuant to 19 U.S.C. § 1677b(a)(4\(C). 
Alternatively, Zenith contends that in transactions involving ex- 
porter’s sales price, the added value of these additional nameplates 
should be deducted from the U.S. price pursuant to 19 U.S.C. 
§ 1677a(e\(3). 

Commerce concedes that it did not make any determination with 
regard to this issue during the administrative proceeding below. 
Commerce asserts, however, that this issue should not be addressed 
by the Court, because plaintiff failed to raise it during the adminis- 
trative review in question. 

The Court finds that the applicable law requires Commerce to 
make certain adjustments in its calculations of dumping margins 
whether or not they were specifically requested by the parties to 
the proceeding. The ITA’s admitted failure to consider this adjust- 
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ment, notwithstanding the evidence on the record that the CTRs 
sold in the U.S. market contained these additional nameplates, indi- 
cates that the final results are not in accordance with law and not 
supported by substantial evidence on the record. Since there is no 
showing that Zenith’s failure to raise this issue during the adminis- 
trative proceeding had prejudiced defendant in any way, the Court 
will not accept the argument that a failure to raise this issue during 
the review precludes the Court from reviewing the final results 
with regard to this issue. 

The Court concludes that the ITA’s failure to consider the cost of 
the additional nameplates affixed to the exported CTRs of Gold Star 
render the final results unsupported by substantial evidence on the 
record. The ITA is directed to address this issue on remand and 
make the appropriate adjustments in accordance with the law. 


CONCLUSION 


In summary, the Court remands the final results of the adminis- 
trative review on CTRs from Korea to the ITA for reconsideration 
in accordance with this opinion with regard to: 


(1) the appropriate adjustment to FMV for bad debt losses of 
Samsung; 

(2) treatment of Daewoo’s sales below cost of production; 

(3) adjustment for the differences in import duties on the 
parts of CTRs; 

(4) adjustment to FMV for the differences in credit expenses 
of Daewoo and Samsung; 

(5) adjustments to FMV for warranty expenses and volume 
rebates of Samsung; 

(6) recalculation of the ESP off-set adjustment to FMV for in- 
direct selling expenses; 

(7) reconsideration of the adjustments to U.S. price for the ac- 
count receivables; 

(8) reconsideration of the adjustment to U.S. price for legal 
expenses; 

(9) adjustment to U.S. price for taxes forgiven upon 
exportation; 
“ (10) adjustment for additional nameplates on CTRs of Gold 

tar; 

(11) correction of clerical errors. 


The ITA is required to file its remand results and the administra- 
tive record in support thereof within 120 days from the date of this 
decision. The final results of this administrative review are af- 
firmed in all other respects in accordance with this opinion. 
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(Slip Op. 89-43) 


Sitver Reep America, INc. AND SILVER SEIKO, LTD., PLAINTIFFS, BROTHER IN- 
TERNATIONAL CorP. AND BROTHER INDUSTRIES LTD., PLAINTIFF-INTERVENORS 
v. UntTep STATES, DEFENDANT, SMITH Corona Corp. (F/K/A CONSUMER 
Propucts Division, SCM Corp., DEFENDANT-INTERVENOR, AND SMITH Co. 
RONA CorP., PLAINTIFF v. UNITED STATES, DEFENDANT, SILVER REED 
America, Inc., Sitver Seiko, Lrp., BroTHer INTERNATIONAL CorpP., 
Brortuer Inpustries, Ltp., AND NAKAJIMA ALL Co., LTD., DEFENDANT- 
INTERVENORS 


Consolidated Court No. 83-10—-01522 
MEMORANDUM OPINION AND ORDER 


[Commerce Department’s Remand Results of December 7, 1988 affirmed; Revised 
Final Results of Administrative Review of June 16, 1988 affirmed.] 


(Dated April 4, 1989) 


Willkie Farr & Gallagher (Christopher A. Dunn and Zygmunt Jablonski, Esqs.) for 
Silver Reed America, Inc. and Silver Seiko, Ltd. 

Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart and James R. Cannon, 
dr., Special Counsel for Smith Corona Corporation. 

John R. Bolton, Assistant Attorney General, David M. Cohen, Director, and Velta 
A. Melnbrencis, Attorney, Commercial Litigation Branch, Civil Division, Department 
of Justice; Jean Heilman Grier, Attorney-Adviser, Office of the Chief Counsel for In- 
ternational Trade, U.S. Department of Commerce, of counsel, for the United States. 


Newman, Senior Judge: On June 16, 1988 the International Trade 
Administration, United States Department of Commerce (“ITA”), is- 
sued its Revised Final Results of Antidumping Duty Administrative 
Review of Portable Electric Typewriters (““PETs”) from Japan (“Re- 
vised Final Results”) pursuant to the court’s order of remand.! 
Plaintiffs Silver Reed America, Inc. and Silver Seiko, Ltd. (collec- 
tively “Silver”) challenged various aspects of the Revised Final Re- 
sults, including ITA’s reaffirmation of its prior “determination that 
Silver has not met its burden of providing a sufficient basis for a 
level of trade adjustment.” Revised Final Results at 6. 

On October 7, 1988 the court affirmed the Revised Final Results 
except for ITA’s refusal to grant Silver a level of trade adjustment. 
Silver Reed America, Inc, v. United States, — CIT —, 699 F. Supp. 
291 (1988). On that score, the court found, inter alia: “Silver amply 
demonstrated to ITA that its home market sales to retailers 
through SBM [Silver Business Machines] incurred additional selling 
costs vis-a-vis Silver’s United States sales to wholesale distributors, 
and significantly, Silver’s selling costs were verified by ITA * * *. 
ITA has not expressly considered the foregoing facts in the Revised 
Final Results.” Jd. at 295. In view of the foregoing circumstances, 
the court again remanded this action regarding the level of trade is- 
sue and directed that ITA reconsider “whether Silver’s evidence has 


'Silver Reed America, Inc. and Silver Seiko, Ltd. v. United States, — CIT —, 679 F. Supp. 12 (1988), rev'd in 
part and remanded, — CIT —, 683 F. Supp. 1393 (1988). 
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reasonably quantified the difference in its selling costs in the two 
markets due to the difference in the levels of trade.” Jd. 

On December 7, 1988 ITA reported to the court the results of the 
October 7, 1988 remand, which report advised that the agency had 
considered the fact that Silver’s home market sales to retailers 
through SBM incurred additional selling costs vis-a-vis Silver’s 
United States sales to wholesale distributors, but nevertheless had 
“determined that no level of trade adjustment is appropriate.” See 
Remand Results, Silver Reed America, Inc. v. United States, Decem- 
ber 7, 1988 (“Remand Results’) at 1. ITA’s determination on re- 
mand to again deny Silver’s claim for a level of trade adjustment to 
its foreign market prices is contested by Silver and is presently 
before the court for review. 

The background of this dispute concerning a level of trade adjust- 
ment to Silver’s foreign market prices is fully set forth in the 
court’s opinion of October 7, 1988, — CIT —, 699 F. Supp. 291, and 
familiarity with that opinion is presumed. 

Briefly, Silver claims a level of trade adjustment to its home mar- 
ket prices under 19 U.S.C. § 1677b(a)(4\(B) and 19 CFR § 353.19 to 
account for the fact that Silver Seiko’s U.S. purchase price sales 
were compared with home market sales at a different level of trade. 
There is no dispute that Silver Seiko’s purchase price sales were 
made directly to wholesale distributors (i.e., original equipment 
manufacturers) in the United States, while the comparison sales in 
Japan were made exclusively to retailers through Silver Seiko’s re- 
lated selling subsidiary, Silver Business Machines (“SBM”). Silver 
claims that the difference in selling costs relating to the different 
levels of trade in the two markets were the additional expenses in- 
curred in selling to Japanese retailers through SBM rather than 
selling directly to wholesalers. Thus, because ITA used the home 
market sales to retailers for comparison with the purchase price 
sales to United States wholesalers, Silver argues that the additional 
indirect expenses incurred by Silver Seiko in selling beyond the 
wholesale level in Japan (i.e, SBM’s “indirect” expenses) should 
have been deducted from the home market prices pursuant to 19 
CFR § 353.19. 

In support of its December 7, 1988 determination in the Remand 
Results to deny Silver’s claim for a level of trade adjustment, ITA 
relies on essentially four reasons: 

First, ITA posits that information concerning the selling expenses 
incurred by Silver’s subsidiary, SBM, in selling PETs to retailers in 
Japan “by itself is not sufficient evidence of the existence or size of 
a level of trade differential.” Jd. at 6. ITA states it is not willing to 
assume that an unrelated distributor’s selling expenses would be 
the same as those of SBM absent any evidence supporting such 
assumption. 
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Second, the fact Silver’s home market sales to retailers through 
SBM incurred additional selling costs vis-a-vis Silver’s United 
States sales to wholesale distributors cannot support a conclusion 
that these cost differences are due only to differing levels of trade, 
or that if the levels of trade had been the same in the home and 
United States markets, none of SBM’s expenses would have been in- 
curred by Silver. Hence, while conceding that Silver sells at differ- 
ent levels of trade in the United States and Japan, ITA contends, 
“Silver has not isolated any additional expenses associated with the 
difference in level of trade from expenses resulting from other dif- 
ferences between the two markets.” Remand Results at 8. 

Third, the expenses in question are solely indirect expenses, and 
“{ajn unlimited allowance of indirect expenses in the home market, 
for any reason, including a difference in levels of trade, would con- 
flict with [ITA’s] practice of generally limiting price adjustments to 
direct expenses.” Jd. at 9. ITA advises that SBM’s direct expenses 
would already have been adjusted for under 19 CFR § 353.15 as a 
difference in circumstances of sale. Id. at 8. 

Fourth, Silver failed to show precisely how the differing levels of 
trade affect the prices and absent such showing, there is no logical 
basis for making the adjustment to those prices. 

Silver’s response is that ITA’s position establishes unreasonable 
standards that effectively block Silver from the level-of-trade ad- 
justment authorized by 19 U.S.C. § 1677b(a)\(4\(B) and 19 CFR 
§ 353.19. 

The issue is whether ITA reasonably exercised its discretion in re- 
jecting Silver’s claim for a level of trade adjustment to its foreign 
market prices based on the indirect expenses incurred by Silver’s 
related distributor, SBM, in selling PETs to retailers in Japan. 

As we have noted previously, and reaffirm, SBM’s expenses are 
not, ipso facto, disqualified from consideration by ITA as a basis for 
establishing a level of trade adjustment merely because of the rela- 
tionship between Silver and SBM. Nonetheless, it is obvious that 
such relationship warrants close scrutiny, caution and the exercise 
of discretion by the agency regarding whether or not to accept a re- 
lated party’s expenses as a basis for a level of trade adjustment. 

Silver insists that in light of SBM’s selling expenses, which were 
verified by ITA, the rejection of a level of trade adjustment was an 
unreasonable exercise of ITA’s discretion. However, ITA points up, 
quite correctly, that in selling to retailers through SBM, Silver has 
complete discretion as to where to place any of its sales functions 
and where to account for expenses without affecting total corporate 
profit. On the other hand, had Silver sold PETs through an unrelat- 
ed distributor, allocation of responsibilities and expenses would 
have directly affected Silver’s profit. Hence, according to ITA, “Sil- 
ver provided no information demonstrating which, if any, additional 
expenses it might have to assume. Absent supporting evidence the 
Department cannot assume that SBM is performing no functions 
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(and incurring no expenses) which Silver would perform if it were 
selling to an unrelated distributor.” Remand Results at 6-7. 

In its Remand Results, ITA suggested several acceptable avenues 
of proof that Silver could have pursued, other than the expenses of 
a related party, for quantifying a level of trade adjustment. Candid- 
ly, these suggested approaches to quantifying a level of trade adjust- 
ment appear to be impractical or inapplicable to Silver, who sold 
typewriters solely to retail purchasers in Japan through a related 
distributor.” 

Nonetheless, the court is constrained to hold that the particular 
methodology of quantifying the adjustment selected by Silver (viz., 
based solely on the selling costs of its related distributor, SBM) was 
not unreasonably rejected by ITA. Given the particular related par- 
ty expense methodology relied upon Silver, the court cannot say 
that ITA is required to allow the adjustment and assume that 
SBM’s selling expenses would be the same as that of an unrelated 
distributor.* 

Implementation of the level of trade adjustment prescribed by 19 
CFR § 353.19 is indisputably a responsibility of ITA involving agen- 
cy expertise and the reasonable exercise of discretion. The court has 
no doubt that Silver’s claim has received thorough consideration by 
ITA at the various stages of the administrative review and subse- 
quent litigation between the parties. Unfortunately, as this case 
progressed defendant presented different rationales for denying the 
adjustment to Silver, and I have expressed concern that the burden 


of proof imposed by ITA regarding the level of trade adjustment is 
unreasonable. See 699 F. Supp. at 295. 

In American Permac, Inc. v. United States, — CIT —, 703 F. Supp. 
97 (1988), the court found on the basis of the “exhaustive submis- 
sions of substantiating data” presented by plaintiffs, that ITA had 


2ITA indicates in its Remand Results at 10 that it would grant a level of trade adjustment predicated upon 
proof of any of the following: (1) Home market sales that would be “insufficient” (i.e., too small in number) to per- 
mit an adequate comparison of prices on the same commercial level of trade pursuant to 19 C.F.R. § 353.19; (2) 
comparison of sales of “less similar merchandise,” or of identical merchandise sold within the period of review, 
but too distant in time from the U.S. sale to be used to establish the foreign market value; and (3) information 
provided by the exporter demonstrating that the expenses of a competing manufacturer’s unrelated distributor in 
selling merchandise of the same class or kind closely approximate those of the exporter’s related distributor. In- 
asmuch as Silver had no sales whatever, in either categories (1) or (2), supra, to unrelated distributors in Japan, 
the first two forms of proof suggested by ITA would appear to have no applicability to Silver. Regarding number 
(3), the court must agree with Silver that ITA’s belief that Silver could have obtained confidential cost data from 
its competitors totally disregards commercial reality and is a standard that is “almost inherently impossible to 
satisfy.” Silver's brief at 3. 

The court must also question ITA’s candor in the methods of proof it suggests are appropriate in light of the 
fact the agency has persisted in contending there is no data which a respondent can supply to quantify the differ- 
ence between the United States and foreign level of trade when only one level of trade exists in the home market. 
See Silver, 699 F. Supp. at 294; Permac, 703 F. Supp. at 100. 

Further, the court notes that ITA disallows a level of trade adjustment for direct expenses since direct ex- 
penses would have already been taken into account under 19 CFR § 353.15 as a difference in circumstance of sale. 
Accordingly, Silver’s claim for a level of trade adjustment is limited to indirect expenses. Unfortunately for Sil- 
ver, ITA also disallows a level of trade adjustment for indirect expenses. Therefore, it would seem that whether 
Silver claimed a level of trade adjustment for either direct or indirect expenses, it would have been faced with yet 
another “catch-22” burden of proof impossible to meet. 


3Silver contends that the deduction of SBM’s expenses from the prices SBM charges to retailers represents the 
maximum price at which Silver would sell to an unrelated distributor. ITA maintains: “Obviously, Silver is as- 
suming that the unrelated distributor’s selling expenses would be the same as SBM’s. However, Silver has not 
provided any evidence supporting that assumption. Given that lack of support, it is just as reasonable to assume 
that an unrelated distributor would have lower expenses than SBM. If so, that distributor could pay a higher 
price than the maximum Silver postuates.” Remand Results at 6. 
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unreasonably disallowed a level of trade adjustment on the ground 
that plaintiffs had failed to quantify the adjustment. Thus, concern- 
ing the evidence submitted, the court found the following (quoting 
from the opinion at length): 


Plaintiffs advocated several alternative methods to measure or 
quantify the appropriate amount of the level of trade adjust- 
ments during the proceedings below. In addition to arguing that 
a 30 percent discount from the list price, which was given to all 
distributors in the United States, represented the appropriate 
adjustment, plaintiffs suggested several other methods of mea- 
suring the adjustment and provided substantiating information 
necessary to implement those methods. 

Plaintiffs submitted a detailed accounting study of the actual 
expenses which Boewe would not have to incur in Germany if it 
sold the merchandise to distributors, rather than to end users 
* * * 

Plaintiffs also furnished data related to its [sic] sales in Aus- 
tria through a distributor and argued that, since Austrian and 
German markets are very similar, the actual sale prices to dis- 
tributors in Austria is [sic] a reliable and acceptable measure- 
ment of a level of trade adjustments [sic] to their home market 
prices. The third method suggested by plaintiffs involved the 
use of the price structure of another German company, Seco, 
which was also subject to this administrative review. Seco did 
have sales of dry cleaning machines in Germany during the rel- 
evant period to both end-users and distributors. Finally, plain- 
tiffs suggested that the ITA measure the level of trade adjust- 
ment by reference to plaintiffs’ home market sales of forms 
handling machinery, which were made at both levels of trade, 
but which were not subject to this review. 


Id. at 99 (emphasis added). 

However, the contrast between the type of proof submitted by 
plaintiffs in Permac and that offered by Silver in the instant case is 
readily apparent. Silver has attempted to substantiate its claim for 
a level of trade adjustment solely by the expenses incurred by SBM 
which could, as feared by ITA, be subject to manipulation by the re- 
lated companies. Clearly, such proof by Silver is not at all compara- 
ble to the extensive, multifaceted, and therefore more probative, 
submissions by plaintiffs in Permac, which proof the Permac court 
found could have been utilized by ITA to arrive at its own estima- 
tions of the adjustment and the hypothetical price to distributors in 
the home market. 

Consequently, Permac is readily distinguishable from the instant 
case and is not a precedent for the methodology utilized by Silver in 
the current situation for quantifying a level of trade adjustment. 

In sum, the court fully agrees with ITA’s first reason, as set forth 
above, for denying Silver’s claim for a level of trade adjustment, 
and therefore finds that ITA properly exercised its discretion in re- 
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jecting Silver’s claim for a level of trade adjustment. Hence, it is un- 
necessary to address ITA’s additional grounds. 

Accordingly, it is hereby ORDERED: 

1. The Remand Results of December 7, 1988 are affirmed; and 

2. The Revised Final Results of Antidumping Duty Administra- 
tive Review of Portable Electric Typewriters from Japan of June 16, 
1988 are affirmed. 

A final judgment will be entered affirming the Revised Final 
Results. 


(Slip Op. 89-44) 


CuHERRY LANE FasHIoN Group, INC., PLAINTIFF v. UNITED STATES; JOHN H. 
Hernricu, District Director; Ropert T. HENDERSON, Import SPECIALIST; 
AND SANTIAGO LAHOZ, JR., IMPORT SPECIALIST, DEFENDANTS 


Court No. 88-08-00668 


A protest filed pursuant to 19 C.F.R. § 174.21(b) (1988) is entitled to accelerated 
administrative consideration within 30 days, but violation of that time limit does not 
confer jurisdiction under 19 U.S.C. § 1515(b) or 28 U.S.C. § 1581(a) or (i) (1982). In the 
absence of other jurisdiction, the importer has not met its burden of proving jurisdic- 
tion to enter the requested declaratory and injunctive relief. 


[Action dismissed for lack of subject matter jurisdiction.] 


(Decided April 6, 1989) 


Law Offices of Elon A. Pollack (Elon A. Pollack and Michael R. Doram) for 
plaintiff. 

John R. Bolton, Assistant Attorney General, Joseph I. Liebman, Director, Com- 
mercial Litigation Branch, Civil Division, United States Department of Justice 
(James A. Curley) for defendant. 


DiCar.o, Judge: The Cherry Lane Fashion Group, Inc. (the “im- 
porter”) filed a summons and complaint to contest an alleged 
deemed denial of an accelerated protest filed pursuant to 19 C.F.R. 
§ 174.21(b) (1988) against a detention of women’s wearing apparel to 
investigate a possible quota exclusion. Two days after the civil ac- 
tion was filed, the United States Customs Service (Customs) re- 
leased the imported merchandise. Defendant now moves pursuant 
to Rule 12(b) of the Rules of this Court to dismiss the importer’s ac- 
tion for lack of subject matter jurisdiction and for failure to state a 
claim upon which relief may be granted. 

The Court finds that a protest filed pursuant to 19 C.F.R. 
§ 174.21(b) (1988) is entitled to accelerated administrative considera- 
tion within 30 days, but violation of that time limit does not confer 
jurisdiction under 19 U.S.C. § 1515(b) or 28 U.S.C. § 1581(a) or (i) 
(1982). In the absence of jurisdiction obtained by filing a protest and 
subsequent denial, and in the absence of the Court’s residual juris- 
diction under 28 U.S.C. § 1581(i) because the importer could have 





68 CUSTOMS BULLETIN AND DECISIONS, VOL. 23, NO. 19, MAY 10, 1989 


utilized a procedure for accelerated disposition of a protest under 19 
U.S.C. § 1515(b), the Court lacks jurisdiction to enter the requested 
declaratory or injunctive relief under the Administrative Procedure 
Act. 


BACKGROUND 


The importer was the consignee of a shipment of 100% cotton sin- 
glets imported from Fiji through the port of Los Angeles on March 
23, 1988. The singlets were fashioned from fabric manufactured in 
Hong Kong. Customs notified the importer by an undated letter 
that it was detaining the merchandise as of April 26, 1988 “because 
the admissibility of this merchandise made in Fiji is being thor- 
oughly investigated.” As authority for its detention, Customs in- 
voked 19 U.S.C. § 1499 (1982), which provides that: 


Imported merchandise, required by law or regulations 
to be inspected, examined, or appraised, shall not be delivered 
from customs custody, * * * until it has been inspected, ex- 
amined or appraised and is reported by the appropriate cus- 
toms officer to have been truly and correctly invoiced and 
rt to comply with the requirements of the laws of the Unit- 

tates. 


* * * 


The imported merchandise was subject to quota and visa require- 
ments if manufactured in Hong Kong, but not if manufactured in 
Fiji. 

On May 5, 1988, the importer filed a protest against the deten- 
tion, including a statement that the protest must be processed with- 
in 30 days under 19 C.F.R. § 174.21(b) (1988). After more than 30 
days had elapsed, the importer filed a civil action on August 23, 
1988 (i.e., 110 days after filing the original protest), alleging juris- 
diction under 28 U.S.C. § 1581(a) and (i\(3) and (4) (1982). Customs 
released the merchandise two days later on August 25, 1988. Duties 
were subsequently paid and the entries liquidated. The protest was 
finally acted upon and “approved” on November 15, 1988 “to the 
extent that the merchandise had been released.” A copy of the ap- 
proved protest was sent to the importer after an affidavit filed in 
this Court on January 13, 1989 affirmed that the importer had not 
received any notice regarding the disposition of its protest. 


Discussion 


Once jurisdiction is challenged, the plaintiff must prove that ju- 
risdiction in this court is proper. McNutt v. General Motors Accept- 
ance Corp., 298 U.S. 178, 189 (1936); Dennison Mfg. Co. v. United 
States, 12 CIT ——, 678 F. Supp. 894, 896 (1988); Lowa Ltd. v. Unit- 
ed States, 5 CIT 81, 83, 561 F. Supp. 441, 443 (1983), aff'd, 2 Fed. 
Cir. (T) 27, 724 F.2d 121 (1984). 
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The importer alleges jurisdiction under 28 U.S.C. § 1581(a) (1982), 
which allows judicial review of Customs’ denial of a protest filed 
pursuant to 19 U.S.C. § 1514(a)(4) (1982) relating to “the exclusion 
of merchandise from entry or delivery * * * under any provision of 
the customs laws * * *.” 

The importer also alleges jurisdiction under 28 U.S.C. § 1581(i)(3) 
and (4) (1982), which grant the court exclusive jurisdiction over civil 
actions commenced against the United States, its agencies, and its 
officers that arise out of any federal law providing for administra- 
tion and enforcement of quotas. 


I. JURISDICTION BASED ON A “DEEMED DENIAL” OF A PROTEST 


The importer asserts that because its protest stated that it must 
be reviewed and acted upon within 30 days under 19 C.F.R. 
§ 174.21(b) (1988), a time-limit only applicable when invoked, the 
protest must be deemed to have been denied. The government ar- 
gues that passage of 30 days without action does not constitute a 
deemed denial for jurisdictional purposes. 


a. Jurisdiction under 28 U.S.C. § 1581(a). 


19 C.F.R. § 174.21(b) (1988) states that when a protest is filed re- 
lating to the exclusion of merchandise, Customs shall review and 
act on the protest within 30 days. See Arbor Foods, Inc., v. United 
States, 8 CIT 355, 359, 600 F. Supp. 217, 220 (1984). Violation of the 
time period does not, however, assure jurisdiction in the Court of In- 
ternational Trade. See American Air Parcel Forwarding Co. v. Unit- 
ed States, 2 Fed. Cir. (T) 1, 7, 718 F.2d 1546, 1551 (1983), cert. de- 
nied, 466 U.S. 937 (1984) (finding no relationship between Customs’ 
violation of a regulation and jurisdiction in the Court of Interna- 
tional Trade).! 

An importer may obtain judicial review on an accelerated basis 
by filing a protest under 19 C.F.R. § 174.22 (1988), which follows the 
jurisdictional route provided by Congress under 19 U.S.C. § 1515(b) 
to reach the court within 120 days. The statute provides: 


A request for accelerated disposition of a protest filed in ac- 
cordance with [19 U.S.C. § 1514] may be mailed by certified or 
registered mail to the appropriate customs officer any time af- 
ter ninety days following the filing of such protest. For pur- 
poses of [28 U.S.C. § 1581], a protest which has not been allowed 
or denied in whole or in part within thirty days following the 
date of mailing by certified or registered mail of a request for 
accelerated disposition shall be deemed denied on the thirtieth 
day following mailing of such request. 


lJurisdiction was alleged under 19 U.S.C. § 1515(b) and 28 U.S.C. § 1581(a) when no action was taken on a pro- 
test filed under 19 C.F.R. § 174.21(b) in Yuri Fashions Co. v. United States, 10 CIT 189, 190 n.2, 632 F. Supp. 41, 
43 n.2, aff'd, 804 F.2d 1246 (Fed. Cir. 1986), cert. denied, 481 U.S. 1004 (1987), but jurisdiction was not challenged 
in that action. 
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19 U.S.C. § 1515(b) (1982). Under this statute, an importer may re- 
quest an accelerated disposition after 90 days of the protest. If Cus- 
toms does not act upon the request for accelerated disposition with- 
in another 30 days, the protest is deemed to be denied for purposes 
of 28 U.S.C. § 1581 and the importer may file an action in the Court 
of International Trade within 180 days. See American Air Parcel 
Forwarding Co., 2 Fed. Cir. (T) 1, 6, 718 F.2d 1546, 1550-51 (1983), 
cert. denied, 466 U.S. 937 (1984); Allen Sugar Co. v. Brady, 13 CIT 
——, Slip Op. 89-16, at 6-7 (Feb. 9, 1989). 

While there is a jurisdictional “deemed denial” under 19 U.S.C. 
§ 1515(b) for inaction under 19 C.F.R. § 174.22, there is no statutory 
“deemed denial” for inaction under 19 C.F.R. § 174.21(b). Further- 
more, 19 C.F.R. § 174.31 (1988) explains that any person may file an 
action within 180 days after a protest, for which accelerated disposi- 
tion was requested, is deemed to have been denied in accordance 
with 19 C.F.R. § 174.22(d). There is no intimation in 19 C.F.R. 
§ 174.31, however, that violation of 19 C.F.R. § 174.21(b) constitutes 
a deemed denial. In contrast to the express deemed denial provision 
in 19 C.F.R. § 174.22(d), there is no deemed denial provision in 19 
C.F.R. § 174.21(b) for violation of the 30-day time period in that 
regulation. 

The Court finds that passage of 110 days without action on the 
protest filed under 19 C.F.R. § 174.21(b) (1988), although violative of 
Customs’ 30-day regulation, does not constitute a deemed denial for 


jurisdictional purposes under 28 U.S.C. § 1581(a) (1982). The import- 
er has not complied with the procedures to invest the Court with ju- 
risdiction under 28 U.S.C. § 1581(a). 


b. Jurisdiction under 28 U.S.C. § 1581(v). 


28 U.S.C. § 1581(i) is not to be used generally to bypass adminis- 
trative review by valid protest and denial. United States v. Uniroy- 
al, Inc., 69 CCPA 179, 184, 687 F.2d 467, 472 (1982). The residual ju- 
risdiction of the Court under (i) is available only when another ju- 
risdictional basis is unavailable or the remedy provided under the 
other subsection is manifestly inadequate. Miller & Co. v. United 
States, 824 F.2d 961, 963 (Fed. Cir. 1987), cert. denied, 108 S. Ct. 773 
(1988); Allen Sugar Co. v. Brady, 13 CIT ——, Slip Op. 89-16, at 6 
(Feb. 9, 1989). 

The importer’s remedy is not manifestly inadequate. If Customs 
had not released the merchandise, the Court would have had juris- 
diction under 28 U.S.C. § 1581(a) over a live action filed ten days 
later if a request for accelerated disposition had been made pursu- 
ant to 19 U.S.C. § 1515(b) (1982) and 19 C.F.R. § 174.22 (1988). In 
this case, however, no request was made under 19 U.S.C. § 1515(b) 
or 19 C.F.R. § 174.22 and Customs released the merchandise 112 
days after the protest was filed pursuant to 19 C.F.R. § 174.21. The 
Court finds that it lacks jurisdiction under 28 U.S.C. § 1581(i) (1982). 
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The importer does state that it would have remedies available if 
the goods were either excluded or seized, rather than “detained.” 
See Milin Indus. v. United States, 12 CIT ——, 691 F. Supp. 1454 
(1988). Although the importer claims it was forced to wait without 
remedy at the sole discretion of Customs to act because the goods 
were detained, the Supreme Court recently stated that a “seizure” 
occurs when a thing is the object of a “detention.” Brower v. County 
of Inyo, No. 87-248 (S. Ct. Mar. 21, 1989) (citing Hill v. California, 
401 U.S. 797, 802-805 (1971)). 


c. Mootness. 


Even if the Court were to have jurisdiction under 28 U.S.C. 
§ 1581(a) or (i) to review the detention, the merchandise has since 
been released. The relief sought on the first and second causes of ac- 
tion is for an order compelling Customs to “immediately release the 
merchandise for entry for consumption.” Complaint at 8. Because 
the merchandise has been released, the importer has received its re- 
quested relief and the first two causes of action are moot. See Com- 
mercial Cable Co. v. Burleson, 250 U.S. 360, 362-63 (1919) (suit to 
enjoin government’s seizure of marine cable lines dismissed as moot 
when the lines were returned while the appeal was pending). Where 
one of several issues presented becomes moot, the issue is whether 
the remaining causes of action supply the constitutional require- 
ment of a case or controversy. Powell v. McCormack, 395 U.S. 486, 
497 (1968). 


IT. DECLARATORY AND INJUNCTIVE RELIEF 


The remainder of the importer’s complaint asks for declaratory 
and injunctive relief. The requirements for a justifiable case or con- 
troversy are no less strict in a declaratory judgment proceeding 
than in any other type of suit. Alabama Fed’n of Labor v. McAdory, 
325 U.S. 450, 461 (1945). 

The third and fourth counts of the complaint relate to the admin- 
istration and enforcement of a quota. The fifth count requests in- 
junctive relief against individual Customs officers to prohibit them 
from detaining textile products under 19 U.S.C. § 1499 where mer- 
chandise is secured by a bond. 

Count three requests an order declaring application of 19 U.S.C. 
§ 1499 as “an unlawful taking of property.” Complaint at 8. Count 
four requests an order declaring that 19 U.S.C. § 1499 does not au- 
thorize detention of merchandise when an entry bond is posted as 
security. The importer states that Customs’ reliance on 19 U.S.C. 
§ 1499 is unauthorized because the statute lacks limits or guidelines 
as to the period or grounds of detention, and that the statute is un- 
constitutionally vague because it permits Customs to detain mer- 
chandise arbitrarily and indefinitely. 
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The importer argues that Customs acted unreasonably and with- 
out authority when it characterized its action as a “detention” and 
refused to act on the protest. The importer states that Customs’ in- 
action constitutes an agency action which is reviewable under the 
Administrative Procedure Act, 5 U.S.C. § 702 and § 704 (1982 & 
Supp. V 1987). 

5 U.S.C. § 702 (Supp. V 1987) provides that “[a] person suffering 
legal wrong because of agency action, or adversely affected or ag- 
grieved by agency action within the meaning of a relevant statute, 
is entitled to judicial review * * *.” Section 702 does not, however, 
afford an independent basis of subject matter jurisdiction. Kidco, 
Inc. v. United States, 4 CIT 103, 104 (1982). Although any person ag- 
grieved by agency action within the meaning of 5 U.S.C. has stand- 
ing to bring an action pursuant to 28 U.S.C. § 2631(i) (1982), this 
statute does not afford an implied grant of subject matter jurisdic- 
tion permitting judicial review of agency action. Cheng Shin Rubber 
Indus. Co. v. United States, 4 CIT 224, 229, 551 F. Supp. 684, 687 
(1982) (citing Califano v. Sanders, 430 U.S. 99 (1977)). 

5 U.S.C. § 704 (1982) provides that “[a]gency action made review- 
able by statute and final agency action for which there is no other 
adequate remedy in a court are subject to judicial review.” Section 
704 authorizes an action for review of final agency action only to 
the extent that other statutory procedures for judicial review are 
inadequate. Federal Communications Comm’n v. ITT World Com- 
munications, Inc., 466 U.S. 463, 469 (1984). See also Bowen v. Massa- 
chusetts, 108 S. Ct. 2722, 2736-37 (1988) (“When Congress enacted 
the APA to provide a general authorization for review of agency ac- 
tion in the district courts, it did not intend that general grant of ju- 
risdiction to duplicate the previously established special statutory . 
procedures relating to specific agencies’’). 

In the absence of jurisdiction under 28 U.S.C. § 1581(a) obtained 
by filing a protest and subsequent denial, and in the absence of 
residual jurisdiction under 28 U.S.C. § 1581(i) because the importer 
could have utilized the procedure to obtain accelerated review 
under 19 U.S.C. §1515(b), the Court lacks jurisdiction under 5 
U.S.C. §§ 702 or 704 to enter the requested declaratory and injunc- 
tive relief. The Administrative Procedure Act does not afford an im- 
plied grant of subject matter jurisdiction permitting judicial review 
of agency action. Califano v. Sanders, 430 U.S. 99, 105 (1977); Na- 
tional Corn Growers Ass’n v. Baker, 840 F.2d 1547, 1559 (Fed. Cir. 
1988); American Air Parcel Forwarding Co., Ltd. v. United States, 2 
Fed. Cir. (T) 1, 8-9, 718 F.2d 1546, 1552 (1983), cert. denied, 466 U.S. 
937 (1984); L. Modjeska, Administrative Law: Practice and Proce- 
dure § 6.1, at 176 (1982). 
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CONCLUSION 


The Court has no jurisdiction over a civil action under 28 U.S.C. 
§ 1581(a) or (i) (1982) to contest an alleged deemed denial of an ac- 
celerated protest filed under 19 C.F.R. § 174.21 (1988). In the ab- 
sence of jurisdiction under 28 U.S.C. § 1581(a) obtained by filing a 
protest and subsequent denial, and in the absence of the Court’s 
residual jurisdiction under 28 U.S.C. § 1581(i) because the importer 
could have utilized the procedure for an accelerated protest under 
19 U.S.C. § 1515(b), the Court may not enter the requested declara- 
tory or injunctive relief under the Administrative Procedure Act. 
This Court may not extend its jurisdiction where none exists, even 
in the interests of justice. See Christianson v. Colt Indus. Operating 
Corp., 108 S. Ct. 2166, 2178 (1988). The Court grants the defendant’s 
motion to dismiss for lack of subject matter jurisdiction. 


(Slip Op. 89-45) 
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OPINION 


CarMAN, Judge: Plaintiff moves for judgment on the agency record 
pursuant to Rule 56.1 of the Rules of this Court, seeking reversal . 
and a remand of the final results of an administrative review of a 
suspension agreement in Unprocessed Float Glass From Mexico; Fi- 
nal Results of Countervailing Duty Administrative Review, 51 Fed. 
Reg. 44,503 (Dec. 10, 1986). Defendant and defendant-intervenor op- 
pose the motion and seek this Court’s affirmance of the 
determination. 
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BACKGROUND 


The United States International Trade Administration, Depart- 
ment of Commerce (ITA or Commerce), published an agreement sus- 
pending a countervailing duty investigation on unprocessed float 
glass from Mexico; Unprocessed Float Glass From Mexico; Suspen- 
sion of Countervailing Duty Investigation, 49 Fed. Reg. 7,264 (Feb. 
28, 1984). On October 2, 1985 and February 28, 1986, plaintiff for- 
mally requested Commerce to conduct two separate administrative 
reviews! which Commerce completed in accordance with section 751 
of the Tariff Act of 1930 as amended. 19 U.S.C. 1675 (1982 & Supp. 
V 1987). Commerce upheld the suspension agreement in Un- 
processed Float Glass From Mexico. Final Results of Countervailing 
Duty Administrative Review, 51 Fed. Reg. 44,503 (1986). It is from 
this determination that plaintiff seeks relief. 


CONTENTIONS OF THE PARTIES 


Plaintiff contends as follows: 


1. It should not be precluded from raising the issues concern- 
ing the countervailability of the FICORCA? and Mexican Natu- 
ral Gas Program in this case, since the decision in PPG Indus- 
tries Inc. v. United States, 11 CIT ——, 662 F. Supp. 258 (1987) 
(PPG J), has no direct or collateral estoppel effect; 

2. The FICORCA benefits program is countervailable under 
the principle adopted by this Court in Cabot Corp. v. United 
States, 9 CIT 489, 620 F. Supp. 722 (1985) (Cabot JD), appeal dis- 
missed, 4 Fed. Cir. (T) 80, 788 F.2d 1539 (1986), vacated in part, 
by order dated November 20, 1986, and in PPG J; 

3. The sale of natural gas by Mexico to Mexican float glass 
producers at artificially low prices should have been held 
countervailable; 

4. The determinations by Commerce regarding the receipts of 
CEDIS’ by members of the Vitro group were unsupported by 
substantial evidence and were otherwise contrary to law; 

5. The ITA violated its statutory authority by its failure to in- 
vestigate an allegation of subsidization through the lease of 
min on preferred terms that was supported by substantial 
evidence; 


\[nitiation of Antidumping and Countervailing Duty Administrative Reviews, 50 Fed. Reg. 48,825 (Nov. 27, 
1985); Initiation of Antidumping and Countervailing duty Administrative Reviews, 51 Fed. Reg. 8,863 (Mar. 14, 
1986). 

2The Fund for Coverage of Exchange Risks (“FICORCA”) is a trust fund set up by the Mexican Government 
and the Bank of Mexico operating through the count’s credit institutions. All Mexican firms with registered debt 
in foreign currency and payable abroad to Mexican credit institutions or to foreign financial entities or suppliers 
may purchase, at a controlled rate, the amount in dollars necessary to pay principal on the loan. All loans which 
are covered by the program must be long term or be restructured on a long term basis. The program was termi- 
nated December 20, 1982. Companies had until October 25, 1983 to register for the program. See, PPG I, 11 CIT 
at ——, 662 F. Supp. at 263-64. 

3A Certificado de Devolucion de Impuesto (CEDI) is a tax certificate issued by the Mexican government in an 
amount equal to a stated percentage of the value of exported merchandise. See, Final Affirmative Countervailing 
Duty Determination; Cermic Tile From Mexico and Countervailing Duty Order, 47 Fed. Reg. 20,012, 20,012 (May 
10, 1982). 
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6. The ITA was required by law to terminate the suspension 
agreement covering imports of float glass since the agreement 
did not cover all the subsidies received by Mexican exporters, 
and could not be effectively monitored. 


Brief in Support of Motion for Judgment on the Agency Record For 
Plaintiff PPG Industries, Inc. (Plaintiff's Brief) at 1-4. 

Defendant, United States, contends that plaintiff is precluded 
from raising the issues concerning the countervailability of the 
FICORCA and natural gas programs urging arguments sounding in 
the legal theories of stare decisis and collateral estoppel. Defendant 
further urges that the determination of Commerce that the signato- 
ries of the suspension agreement did not receive CEDIS was sup- 
ported by substantial evidence in the record and was otherwise in 
accordance with law. Lastly defendant asserts that plaintiffs provid- 
ed insufficient information for Commerce to initiate an investiga- 
tion of preferential land leases. Consequently, defendant maintains, 
Commerce was not obligated to terminate the suspension agree- 
ment covering float glass from Mexico. Defendant-intervenor gener- 
ally joins in the contentions of the defendant. 


DISCUSSION 


The standard which this Court must apply in reviewing a coun- 
tervailing duty investigation is whether the investigation is sup- 
ported by substantial evidence on the record or is otherwise in ac- 
cordance with law. 19 U.S.C. § 1516a(b)(1)(B) (1982). 

The interpretation of the laws administered by Commerce should 
be sustained if that interpretation is reasonable. United States v. 
Zenith Radio Corp., 64 CCPA 130, C.A.D. 1195, 562 F.2d 1209 (1977), 
aff'd, 437 U.S. 443 (1978); American Lamb Company v. United 
States, 4 Fed. Cir. (T) 47, 785 F.2d 994 (1986). Furthermore, this 
Court should not reject the interpretation of a statute or regulation 
administered by the Agency unless it has compelling reasons so to 
do. Wilson v. Turnage, 791 F.2d 151, 155-56 (Fed. Cir. 1986), cert. de- 
nied 479 U.S. 988 (1986). 

The Supreme Court has held, with regard to judicial review of an 
agency’s construction of a statute it administers, that absent direct 
Congressional instruction as to the precise question at issue, the 
question for the Court to decide is whether the agency’s interpreta- 
tion is based upon a permissible construction of the statute. Chev- 
ron U.S.A., Inc. v. Natural Resources Defense Council, 467 U.S. 837 
(1984). Where the agency’s interpretation of a statute represented a 
reasonable accommodation of manifestly competing interests, it was 
entitled to deference. Jd. at 865. Since Commerce administers the 
trade laws and its implementing regulations, it is entitled to defer- 
ence in its reasonable interpretations of those laws and regulations. 
This should not suggest the vacation of meaningful judicial review, 
but rather a recognition that administrative agencies must be per- 
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mitted to effectively employ their administrative expertise in carry- 
ing out their legislative mandates. 


The Supreme Court in Chevron stated in part: 


[Ajrguments over policy that are advanced [by the parties] cre- 
ate the impression that [a party is] now waging in a judicial fo- 
rum a specific policy battle which [was] lost in the agency * * * 
but one which was never waged in the Congress. Such policy ar- 
guments are more properly addressed to legislators or adminis- 
trators, not to judges * * *. [A]Jn agency to which Congress has 
delegated policymaking responsibilities may, within the limits 
of that delegation, properly rely upon the incumbent adminis- 
tration’s views of wise policy to inform its judgments. While 
agencies are not directly accountable to the people, the Chief 
Executive is, and it is entirely appropriate for this political 
branch of the Government to make_ such policy 
choices—resolving the competing interests which Congress it- 
self either inadvertently did not resolve, or intentionally left to 
be resolved by the agency charged with the administration of 
the statute in light of everyday realities. 

When a challenge to an agency construction of a statute revi- 
sion, fairly conceptualized, really centers on the wisdom of the 
agency’s policy, rather than whether it is a reasonable choice 
within a gap left open by Congress, the challenge must fail 
* * *_ The responsibilities for assessing the wisdom of such poli- 
cy choices and resolving the struggle between competing views 
of the public interest are not judicial ones: ‘Our Constitution 
vests such responsibilities in the political branches.’ 


467 U.S. at 864-65, quoting TVA v. Hill, 487 U.S. 153, 195 (1978). 
While this Court must defer to an agency in its policy determina- 

tions, this Court must nevertheless follow its mandate from Con- 

gress to implement effective and meaningful judicial review. 19 


U.S.C. 1516a(b)(1)(B). 


IssuE PRECLUSION 


In considering such terms as res judicata, collateral estoppel and 
claim preclusion, the United States Court of Appeals for the Feder- 
al Circuit has adopted the following analysis: 

[W]e will be guided by the Restatement (Second) of Judgments 


(1982) which, in introductory note to § 13, provides the follow- 
ing basic statement: 


The principal concepts developed in this Chapter are: 
merger—the extinguishment of a claim in a judgment for 
plaintiff (§ 18); bar—the extinguishment of a claim in a 
judgment for defendant ( 19); and issue preclusion—the ef- 
fect of the determination of an issue in another action be- 
tween the parties on the same claim (direct estoppel) or a 
different claim (collateral estoppel) (§ 27). The term “res 
judicata” is here used in a broad sense as including all 
three of these concepts. When it is stated that “the rules of 
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res judicata are applicable,” it is meant that the rules as to 
the effect of a judgment as a merger or a bar or as a collat- 
eral or direct estoppel are applicable. 


Young Engineers, Inc. v. United States Int’l Trade Comm’n, 2 Fed. 
Cir. (T) 9, 19, 721 F.2d 1305, 1314 (1983).4 

Defendant United States, citing Parklane Hosiery Co. v. Shore, 
439 U.S. 322 (1979), urges that plaintiff should be precluded from 
relitigating issues in a second action that were necessary for the 
outcome of a first action, even though the first action may have 
been based upon a different cause of action. Defendant’s Memoran- 
dum in Opposition to Plaintiff’s Motion For Judgment Upon the 
Agency Record (Defendant’s Memorandum) at 12. Defendant points 
out that the Court of Appeals has identified four circumstances 
which must be present for issue preclusion to take effect. 


(i) the issue previously adjudicated is identical with that now 
presented, 

(ii) that the issue was “actually litigated” in the prior case, 

(iii) the previous determination of that issue was necessary to 
the end-decision then made, and 

(iv) the party precluded was fully represented by counsel in 
the prior action. 


Thomas v. GSA, 794 F.2d 661, 664 (Fed. Cir. 1986). 
Plaintiff, citing Lone Star Steel Co. v. United States, 10 CIT 712, 
649 F. Supp. 75 (1986), urges issue preclusion should not apply. In 


Lone Star, plaintiff filed an antidumping petition regarding certain 
steel products. The United States International Trade Commission 
made a determination of no injury. Subsequently, the plaintiff filed 
another antidumping petition covering the same products with the 
United States International Trade Administration. The Court said: 


The basic issue * * * is what is the effect of commencement of 
a second antidumping petition and resulting determination af- 
fecting the same product. One might theorize that every entry 
presents a separate cause of action. What is before the court for 
review, however, is agency action, not with regard to single en- 
tries, but with regard to imports of specific products from spe- 
cific countries during a specific time period * * *. Because dif- 
ferent time periods are under consideration, different determi- 
nations may result. An action with regard to one determination 
does not address the same res as does an action with regard to 
another determination. 


10 CIT at 713-14, 649 F. Supp. at 76. 

This Court agrees with the result in Lone Star where issue preclu- 
sion principles were held not to apply. This Court observes, never- 
theless, the rule for issue preclusion is not whether the same res 
has been affected in a prior determination but whether the princi- 


4In Cabot Corp. v. United States, 12 CIT —, 694 F. Supp. 949, 953. n.5 (1988) (Cabot ID), the Court gives exten- 
sive discussion to the principles of collateral estoppel, stare decisis, law of the case, res judicata and full faith and 
credit. 
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ples of issue preclusion apply. Thomas v. GSA, 794 F.2d 661, 664-65 
(Fed. Cir. 1986); Mother’s Restaurant, Inc. v. Mama’s Pizza, Inc., 723 
F.2d 1556, 1569-71 (Fed. Cir. 1983). 

The burden on the party seeking issue preclusion is and should be 
exacting. This is especially so in trade cases, since Congress has 
made specific provision for periodic administrative reviews in coun- 
tervailing duty and dumping cases. (See 19 U.S.C. § 1675(a) (1982 & 
Supp. V 1987).) Since the agencies invclved perform the function of 
expert finders of fact concerning different programs, different time 
frames, economic statistics and other factors in countervailing duty 
and dumping investigations as well as similar functions during peri- 
odic reviews, principles of issue preclusion should be carefully ap- 
plied. To hold otherwise would have a chilling effect upon the ad- 
ministrative processes envisioned by the Congress. 

This Court holds that there has not been a sufficient demonstra- 
tion that the issues sought to be precluded as previously adjudicated 
are identical with the issues now presented. This Court holds that 
no direct or collateral estoppel effect applies that will preclude 
plaintiff from raising issues of the countervailability of the FICOR- 
CA and natural gas program benefits in this case. 


FICORCA 


Commerce indicated in its final determination that as in the pre- 
liminary results of this review, it had reviewed the information 
presented by PPG and continued to uphold its determination that 
the FICORCA program was not countervailable. 51 Fed. Reg. at 
44,504. Since Commerce adopted the rationale used in the prelimi- 
nary results, it is useful to examine what was said there: 


On December 20, 1982, in response to the balance-of-pay- 
ments crisis and the deterioration of domestic business condi- 
tions that Mexico suffered in late 1982, The Government of 
Mexico and the Banco de Mexico established the Trust Fund for 
Coverage of Risks (‘FICORCA’), which operates through the 
country’s credit institutions. All Mexican firms with registered 
debt in foreign currency and payable abroad to Mexican credit 
institutions or to foreign financial entities or suppliers may 
purchase, at a controlled rate, the amount in dollars necessary 
to pay principal on that debt. All loans covered by the program 
must be long-term or restructured on a long-term basis. The 
program applied to all loans taken out as of December 20, 1982, 
and companies had until October 25, 1983 to register for the 
program. We verified that both Vitro Flotado and Vidrio Plano 
participated in the FICORCA program during the period of 
review. 

In the final affirmative countervailing duty determination in 
this case (40 FR 23097, June 4, 1984), we determined that the 
FICORCA program was available to all Mexican firms with for- 
eign indebtedness and that it was not targeted to a specific in- 
dustry or enterprise, group of industries or enterprises, or to com- 
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panies located in specific regions. We also found that FICORCA 
was not tied in any way to exports. Therefore, we determined 
that this program was not countervailable. 

In the course of this review, PPG has requested that the de- 
partment reevaluate the FICORCA program in light of new in- 
formation available. Based on this new information, PPG as- 
serts that FICORCA is targeted to certain companies or indus- 
tries within Mexico and therefore is countervailable. By 
limiting eligibility to companies with foreign debt incurred 
before December 20, 1982, the petitioner contends that the 
Mexican government knew exactly which companies would be 
eligible for FICORCA, indicating that the Mexican government 
targeted those specific companies. Further, based on the eligi- 
bility requirements, PPG contends that only a small portion of 
corporations and businesses in Mexico could participate in 
FICORCA. 

We have reviewed the information presented during the orig- 
inal investigation of this case and the information submitted 
during this review. While the new information presented by 
PPG does contain new or updated statistics on the number of 
potential and actual beneficiaries, we believe that this new in- 
formation does not change the Department’s understanding of 
the operation of the program or the reasoning that led to our 
decision in the final determination. We knew at that time that 
the program applied only to foreign debt and to debt incurred 
before a specific date. We also knew that the Mexican govern- 
ment monitored foreign debt commitments, and therefore, 
could have predicted participants in FICORCA. However, the 
Mexican government did not restrict refinancing under FICOR- 
CA to specific industries or locations. 

We do not consider a domestic program that does not restrict 
participation to specific industries or locations and that in fact 
is used by a wide variety of industries in various locations to be 
specifically provided. Therefore, we continue to uphold our de- 
termination that the FICORCA program is not provided to a 
specific enterprise or industry, or group of enterprises or indus- 
tries, and that the program is not countervailable. 


Unprocessed Float Glass From Mexico; Preliminary Results of Coun- 
tervailing Duty Administrative Review, 51 Fed. Reg. 37,319, 
37,320-21 (Oct. 21, 1986) (Emphasis added). 

Plaintiff contends that the ITA failed to apply the “competitive 
advantage” rule as enunciated in Cabot I, 9 CIT 489, 620 F. Supp. 
722, and should have found the FICORCA program was countervail- 
able. This Court rejects the contention of the plaintiff. There is no 
such rule as the “Cabot rule.” Commerce must apply the statutory 
test as to the meaning of a subsidy as set forth at 19 U.S.C. 1677(5) 
(1982). Only after having considered all of the relevant factors on a 
case-by-case basis and applying and analyzing those factors in light 
of the statutory rule, can Commerce determine if a program is 
countervailable. Cabot IT, 12 CIT at ——, 694 F. Supp. at 958; PPG 
I, 11 CIT at ——, 662 F. Supp. at 266; Can-Am Corp. v. United 
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States, 11 CIT ——, 664 F. Supp. 1444, 1448 (1987). Cabot I, 9 CIT 
489, 620 F. Supp. 722. This Court holds, based on the record, the de- 
termination by the ITA was reasonable and supported by substan- 
tial evidence on the record and was otherwise in accordance with 
the law. 


NATURAL Gas 


During the administrative review of the suspension agreement, 
plaintiff asked the ITA to find that the sale of natural gas by the 
Mexican government to Vitro Flotado and Vidrio Plano at govern- 
ment controlled prices conferred a countervailable benefit. They 
contended the competitive advantage rule in Cabot I should control. 
Plaintiff's Brief at 44-45. Administrative Record (A.R.) 28 at 3, 58 
at 17. As set forth above, the agency is required to apply the statu- 
tory rule, not the so-called Cabot test. Since the ITA verified that 
Vidrio Plano and Vitro Flotado paid the published price for natural 
gas that was to be employed by all industrial users in Mexico dur- 
ing the period investigated (A.R. 65 at 12, 18), the determination by 
the ITA that Vidrio Plano and Vitro Flotado did not receive 
countervailable benefits by purchasing natural gas was reasonable 
and supported by substantial evidence in the record and was other- 
wise in accordance with law. 


CeEpIS 


Plaintiff contends the determination by the ITA that members of 
the Vitro group were in receipt of CEDIS was unsupported by sub- 
stantial evidence and was otherwise contrary to law. In the admin- 
istrative review which is the subject of this action, plaintiff ques- 
tioned whether the CEDI program had been suspended and if it was 
accurate that no benefits were being received by domestic Mexican 
companies. Plaintiff's Brief at 46; A.R. 36. 

The ITA questionnaire was issued to determine whether or not 
Vitro Flotado or Vidrio Plano received countervailable benefits up- 
on the manufacture or exportation of float glass to the United 
States. A.R. 39. The overall investigation concerning CEDIS and ex- 
tra CEDIS was extensive. See e.g., A.R. 15 at 2-5, 36 at 2-7, 52 at 
1-3, 65 at 4. Confidential Administrative Record (C.A.R.) 9 at 3-4, 
14 at 12. Based on its investigation the ITA found that the signato- 
ries to the suspension agreement complied with the terms of the 
agreement during the period of the review. The parties were not re- 
ceiving CEDIS or extra CEDIS that were countervailable. 51 Fed. 
Reg. at 44,504. Plaintiffs are understandably not satisfied with the 
result. This Court can nevertheless not treat this matter as a trial 
de novo. After having examined the record this Court holds the de- 
termination of the ITA is reasonable and supported by substantial 
evidence in the record and is otherwise in accordance with law. 
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ITA DETERMINATION Nort To INVESTIGATE LEASE OF LAND 


Plaintiff contends it provided the ITA with 1984 financial state- 
ments that allegedly revealed that Vidrio de Plano de Mexico S.A. 
had been leasing land from the Mexican government at what ap- 
peared to be a nominal price. Plaintiffs Brief at 68. Plaintiff re- 
quested the ITA to investigate the lease to determine if it was made 
on non-commercial terms, Jd. at 68-69. A.R. 36 at 15. Plaintiff al- 
leged an amount it believed was the annual rent but provided no in- 
formation as to how much land might be involved, the type-of lease 
or the use to which the land had been put. The ITA indicated never- 
theless it would investigate the matter during the course of the next 
review. 51 Fed. Reg. at 44,504. 

This Court holds the determination by the ITA was reasonable, 
supported by substantial evidence in the record and otherwise in ac- 
cordance with the law. 

Were this Court to hold otherwise, every time a party wanted to 
stop or impede a review, it could simply make a skeleton-type alle- 
gation of a possible countervailable subsidy. Presumably the agency 
would have to stop everything until it had disposed of that allega- 
tion. The administration of the agency would then be turned over to 
the whim of the parties and the agency would no longer be able to 
properly function as envisioned by Congress. 

This Court grants the motion of defendant and defendant-inter- 
venor and affirms the determination. The motion of plaintiff is de- 
nied and this action is dismissed. 
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digital time-keeping devices 


Portland, Or. 
Various styles of footwear 
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Re, C.J. Mitsubishi International Corp. |82-3-00325 
March 30, 1989 


Re, C.J. Sanwa Foods Inc. 
March 30, 1989 


DiCarlo, J Pacific Trail Sportswear 
April 3, 1989 


Aquilino, J. PVH Sportswear 
April 3, 1989 
Re, C.J. Belwith International, Inc. 


April 5, 1989 


Item 700.85 or 
700.95 
12.5% 


Item 774.55 
6.5% 


Item 379.95, 
380.84, or 
383.90 
Various rates 


Item 379.02 
28% 


Item 534.94 
Various rates 





Item 700.35 
8.5% 
Item 700.45 
10% 
Merchandise 
dutiable on the 
basis of American 
selling price at 
appraised values 
less 22%, per pair 
Item 772.20 
4.7% 


Item 376.56 
16.% or 15% 


Item 379.40 
21% 

Item 727.55 or 
727.70 
Various rates 


Mitsubishi International v. U.S., 
S.O. 87-136 (1987) 


Sanwa Foods Inc. v. U.S., 9 CIT 167 
(1985) 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


New York 
Various styles of footwear 


Los Angeles 

Unassembled or unfinished 
plastic containers for 
marketing merchandise 

Seattle 

Man-made fiber outerwear appar- 
el, including jackets and coats, 
but not including vests, or re- 
versible garments 

Miami 

Men’s knit shirts 

Detroit 

Porcelain knobs 
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REMINDER 


REJECTION OF PLEADINGS, 
MOTIONS OR OTHER PAPERS 


The Clerk of the Court is required by USCIT R. 82(d) not 
to accept for filing any paper, or to return any paper which 
has been filed, which does not comply with the procedural 
requirements of the rules or practice of the Court. 

The following are examples of some of the practices that 
will result in a notice of rejection from the Office of the 
Clerk and a return of the papers: 


5. 


A pleading, motion, or other paper by facsimile 
transmission without prior permission of the Clerk 
(USCIT R. 5); 

The failure to obtain a court number from Clerk’s 
Office prior to the commencement of an action in 
which the plaintiff is required to make service of 
the summons (Appendix of Forms, Specific Instruc- 
tions, Form 3); 

A motion for an extension of time after the Court 
has granted a final extension of time; 

A pleading, motion, or other paper with significant 
or substantial hand-written corrections made just 
prior to, at or after the time of filing; 

A pleading, motion, or other paper without (a) a 
proposed order, (b) a certificate of service, or (c) the 
correct number of copies; 

A pleading, motion, or other paper in an action 
where counsel has failed to properly notify the 
court of any change in the name of counsel of re- 
cord, or counsel’s address or phone number (USCIT 
R. 75(e)); and 

A substitution of attorney without the requisite no- 
tification to the previous attorney (USCIT R. 75(c)). 


Dated: April 28, 1989. 


JOSEPH FE. LOMBARDI, 
Clerk of the Court. 
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Customs Bulletin and Decisions 
Vol. 23, No. 19, May 10, 1989 


U.S. Customs Service 


Treasury Decisions 


Foreign currencies: 
Quarterly rates: Apr. 1-June 30, 1989 
Daily rates for countries not on quarterly list for March 89-51 
1989. 
Variances from quarterly rates for March 1989 
Customs brokers’ duties and responsibilities 


General Notices 
International Coffee Agreement; certificates required 


Vessel repair materials and parts purchased or manufactured in the 
United States, installation of. 


U.S. Court of Appeals for the Federal Circuit 


Appeal No. Page 


Simod America Corp. v. United States 17 
Texas Instruments Inc. v. United States (erratum) 26 


U.S. Court of International Trade 
Slip Opinions 


Slip Op. No. 
Cherry Lane Fashion Group, Inc. v. United States 
Daewoo Electronics Co. v. United States 
PPG Industries, Inc. v. United States 
Silver Reed America, Inc. v. United States 


Abstracted Decisions i 
Decision No. 


Classification C89/37-C89/47 
Notice 


Reminder: Rejection of pleading, motions, or other papers 
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